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I. INTRODUCTION

Plaintiffs’ response to nonparty Symantec’s motion to quash, like their subpoena that

prompted it, ignores the dictates of Rule 45 by piling burdens on a nonparty merely to further

Plaintiffs’ own convenience. Plaintiffs continue to demand that nonparty Symantec produce

wide-ranging discovery before seeking to first get this discovery from their litigation

adversary—even though they concede that defendant Target is in possession of the requested

information and has exclusive possession of some of this information. And Plaintiffs continue to

refuse to pay any of the significant costs Symantec will incur to produce the demanded

discovery. Given these positions, Symantec’s motion to quash is plainly ripe. But to further

compound the original problems with Plaintiffs’ subpoena, they now insist that Symantec should

be forced to seek relief from their misguided subpoena in a forum that is most convenient for

them—2000 miles away from Symantec’s headquarters, its documents, and the place the

subpoena specifies for compliance.

The Court’s “prime concern” in resolving challenges to a subpoena “should be avoiding

burdens on local nonparties,” not maximizing Plaintiffs’ convenience. Fed. R. Civ. P. 45

advisory committee’s note, 2013 amend.; accord Exxon Shipping Co. v. United States Dep’t of

Interior, 34 F.3d 774, 775 (9th Cir. 1994). (“The Federal Rules afford nonparties special

protection against the time and expense of complying with subpoenas.”). Following the mandates

of Rule 45 here, the Court should quash the subpoena entirely, or at least stay the subpoena until

after Plaintiffs have sought this discovery from Target, limit the scope of the subpoena, and

condition compliance on Plaintiffs’ payment of the substantial costs that Symantec will incur.

The Court should also deny Plaintiffs’ request to transfer this motion to Minnesota because there

are no “exceptional circumstances” present to justify an exception to Rule 45’s requirement that

the motion be resolved here.
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II. THE MOTION IS RIPE BECAUSE THE PARTIES ARE AT AN IMPASSE ON
THE GATING ISSUES.

Plaintiffs complain that Symantec’s motion is not yet ripe (Opp. at 8), but Plaintiffs’

refusal to withdraw the Subpoena, and their refusal to bear any portion of the significant

compliance costs, establish otherwise. As Plaintiffs admit, Symantec’s counsel met and

conferred with Plaintiffs’ counsel for “well over an hour” in an effort to persuade Plaintiffs to

withdraw the Subpoena as premature and to agree to pay the significant costs of compliance.

ECF No. 10 ¶ 9. But Plaintiffs refused to budge on these two gating issues.1 ECF No. 10-13 at 1.

Although Plaintiffs offered to consider narrowing the scope of some of their numerous requests,

the parties’ counsel “agreed that would be pointless until Symantec’s timing and cost-shifting

objections were resolved, and that [they] were at an impasse on those two objections.” Id.

(emphasis added). Indeed, during the call, Plaintiffs’ counsel “threatened to file a motion to

compel against Symantec in the District of Minnesota ... despite Rule 45’s requirement that such

motions be brought in ‘the court for the district where compliance is required.’” 2 Id.

The meet and confer ended with Plaintiffs’ refusal to stay the Subpoena; Plaintiffs’

refusal to bear any of the costs of compliance with the Subpoena; no actual agreement by

Plaintiffs to narrow any discovery requests (only a promise that they would consider some

narrowing); no promise or date for any follow-up meet and confer; and Plaintiffs’ threat to force

Symantec to defend itself in a distant and improper forum.3 Taking Plaintiffs counsel’s threat at

1 Plaintiffs’ counsel also became abusive during the meet and confer, prompting Symantec’s
counsel to request permission to record the conversation “to put an end to [Plaintiff counsel’s]
abusive behavior.” ECF No. 14 at 1. Only a short segment of the hour-long discussion was
captured due to storage limitations on counsel’s phone, and there was no reason to keep the
incomplete recording after it served its corrective purpose. Id.

2 Contrary to Rule 45, Plaintiffs threatened during the meet and confer to “file” a motion to
compel in Minnesota. Id. They now attempt to backpedal from this improper threat and claim
that they actually meant to file the motion in this Court and seek transfer to Minnesota. See Opp.
at 4. But that is not what they said in the meet and confer. See ECF No. 10-13 at 1.

3 Following the meet and confer, Symantec waited nine days but received no
communications from Plaintiffs and no hope of any future meet and confer on the timing and
cost-shifting objections. ECF No. 10-13 at 1.
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face value, and considering the impasse that been reached, Symantec filed this motion to avoid

the time and expense of litigating over the subpoena in Minnesota.

Plaintiffs’ opposition to the motion confirms that the motion is in fact ripe because they

leave no room for further negotiation on Symantec’s timing and cost-shifting objections that are

the basis for the motion to quash.4 Accordingly, the Court should resolve: (1) whether the

Subpoena should be quashed as premature because the information it seeks should first be sought

directly from Target; (2) if the motion to quash is granted, whether Symantec should recover its

fees incurred to date as a result of the improper Subpoena; and (3) if the Subpoena is not

quashed, whether the significant costs of compliance with Plaintiffs’ subpoena should be shifted

to Plaintiffs.

III. THE SUBPOENA SHOULD BE QUASHED BECAUSE IT SEEKS
INFORMATION THAT PLAINTIFFS MUST FIRST SEEK FROM THE
DEFENDANT IN THE UNDERLYING ACTION.

Although Plaintiffs give reasons for why they need the subpoenaed information to prove

their case against Target, they offer no explanation at all for why they cannot seek this

information directly from Target. See Opp. at 6-8. In fact, Plaintiffs concede that Target is in

possession of the requested information and even has exclusive possession of some of this

information. Opp. at 7 (admitting that only “most of the information [Plaintiffs] have requested

from Symantec is not exclusively within Target’s possession” (emphasis added)); see also ECF

No. 3 ¶ 8 (“Plaintiffs’ counsel conceded that they may be able to get the subpoenaed information

from Target, but that they still wanted to compel nonparty Symantec to produce this

information.”). If discovery in the Underlying Action is really “proceeding apace,” as Plaintiffs

claim (Opp. at 2), Plaintiffs have no excuse not to first seek from Target the information

4 Plaintiffs also retreat from their original, overbroad demands for documents. Seeking to
appear reasonable, Plaintiffs have now recast the scope of their thirteen broad requests, telling
the Court they only seek documents sufficient to “ascertain: (1) the Symantec cybersecurity
services that provided (or should have provided) Target with notice of the network intrusion; and
(2) the results of Symantec’s post-breach investigation and analyses of both the malware that
caused the breach and Target’s data security systems generally.” Opp. at 6. While Plaintiffs are
somewhat unclear in their verbiage, Symantec interprets Plaintiffs’ description to the Court to
mean they are modifying the subpoena to seek only those documents sufficient to show the two
categories of information described above.
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Plaintiffs need before harassing a nonparty for it. After Plaintiffs have determined what

discovery is available from Target, Plaintiffs can then serve an appropriate subpoena narrowly-

tailored to fill in any remaining gaps.

Symantec’s opening brief cites numerous authorities confirming that courts must “quash

subpoenas that ask a nonparty to search for and produce documents that should first be sought

from a party to the litigation.” Mot. at 4. Plaintiffs cite no contrary authority. The cases Plaintiffs

do cite are simply inapposite for two very critical reasons: (1) not one of these cases involved a

motion to quash brought by a nonparty (only motions brought by parties to the litigation), and

(2) all of these cases involved subpoenas served after the requested documents had already been

sought from the parties to the litigation. See Opp. at 8 (citing Knoll, Inc. v. Moderno, Inc., No.

12-80193-SI, 2012 WL 4466543, at *2 (N.D. Cal. Sept. 26, 2012); Genetech, Inc. v. Insmed Inc.,

442 F. Supp. 2d 838, 849 (N.D. Cal. 2006); New Park Entm’t L.L.C. v. Elec. Factory Concerts,

Inc., No. 98-775, 2000 WL 62315, at *5 (E.D. Pa. Jan. 13, 2000)).

Because the Subpoena is unduly burdensome in asking a nonparty to produce

information that should first be sought from a party to the Underlying Action, the Subpoena

“must” be quashed under Rule 45(d)(3)(A).

IV. IF THE SUBPOENA IS QUASHED, UNDER RULE 45(D)(1), SYMANTEC
SHOULD RECOVER ITS FEES INCURRED TO OBJECT TO THE SUBPOENA
AND LITIGATE THIS MOTION.

As explained in Symantec’s opening brief, in addition to quashing the Subpoena, the

Court should also award Symantec the attorneys’ fees incurred to respond to and oppose the

Subpoena as a sanction under Rule 45(d)(1). Mot. at 5-6 (citing cases). Specifically, Symantec

pointed out that under Ninth Circuit law, such sanctions are appropriate because Plaintiffs served

a subpoena “that was unduly burdensome and ‘in a manner inconsistent with existing law’ to

obtain information that should be sought directly from defendant Target.” Mot. at 6 (quoting

Legal Voice v. Stormans Inc., 738 F.3d 1178, 1185 (9th Cir. 2013) (Legal Voice II); Mattel Inc.

v. Walking Mountain Prods., 353 F.3d 792, 814 (9th Cir. 2003) (affirming fee award where

“subpoena was overly burdensome”)). As Symantec explained, “Plaintiffs reflexively served this
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subpoena at the very outset of the Underlying Action before completing negotiations over their

discovery plan and before obtaining any discovery from Target.” Id.

In responding to the request for fees, Plaintiffs do not dispute that the Subpoena was

“inconsistent with existing law,” they argue only that it “was not oppressive, facially defective,

or issued in bad faith.” Opp. at 10. But the Subpoena was “oppressive” because it sought

voluminous documents from a nonparty before even attempting to get it from an adversary

whom they admit likely possessed it. Regardless, under Legal Voice II and Mattel, because

Plaintiffs served a subpoena “inconsistent with existing law,” sanctions are appropriate.

Plaintiffs incorrectly argue that their belated willingness to narrow some of their demands

immunizes them. Opp. at 11. Not so. Unlike the cases cited by Plaintiffs where sanctions were

not imposed for partially-enforced and/or overbroad subpoenas (Opp. at 10), Plaintiffs served

Symantec with a subpoena they should never have issued to begin with. Mattel, 353 F.3d at 814

(sanctions affirmed where subpoena was improperly issued). Sanctions are therefore appropriate.

V. EVEN IF THE SUBPOENA IS NOT QUASHED, THE COST OF COMPLIANCE
MUST BE SHIFTED TO PLAINTIFFS BECAUSE IT IS “SIGNIFICANT.”

A. Cost-Shifting Under Rule 45(d)(2)(B)(ii) is Mandatory and Does Not Depend
on the Nonparty’s Financial Condition or Business Activity.

Even if the Subpoena is not quashed, Rule 45(d)(2)(B)(ii) “requires” the Court to shift

Symantec’s costs of compliance with the Subpoena to Plaintiffs “if those costs are significant.”

Legal Voice II, 738 F.3d at 1184 (emphasis added). Contrary to Plaintiffs’ argument that a court

in its discretion “may shift costs,” and contrary to Plaintiffs’ citation to out-of-circuit and non-

controlling decisions declining to shift costs (Opp. at 12 (emphasis added)), the Ninth Circuit

recently held that “the [cost-shifting] rule is mandatory” and is not “discretionary.” Legal Voice

II, 738 F.3d at 1184-85. The Ninth Circuit further confirmed, again contrary to Plaintiffs’ cited

authority, that attorneys’ fees incurred to challenge and litigate the subpoena are part of the costs

that must be shifted. Legal Voice v. Stormans Inc., 757 F.3d 1015, 1016 (9th Cir. 2014) (Legal

Voice III).

The Ninth Circuit clarified in Legal Voice II that “when discovery is ordered against a

non-party, the only question before the court in considering whether to shift costs is whether the
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subpoena imposes significant expense on the non-party.” 738 F.3d at 1184 (emphasis added).

Plaintiffs, relying on a trial court opinion that runs afoul of the Ninth Circuit’s mandate, seek to

interject additional questions into the analysis: (i) whether Symantec’s “financial situation”

allows it to afford costs of compliance, and (ii) whether Symantec “reasonably expect[ed]” to

incur nonparty subpoena expenses by doing business with Target. Opp. at 12. But these

questions essentially ask whether it would be unfairly burdensome to force the nonparty to pay

the costs of compliance. The Ninth Circuit expressly rejected such considerations, holding that

courts must not consider “whether compliance [is] unduly burdensome, the district court should

... consider[] only whether [the] cost [is] significant.” Legal Voice II, 738 F.3d at 1185.

In Legal Voice II, the Ninth Circuit left the nonparty’s financial condition completely out

of the analysis—indeed, the court made no reference to the nonparty’s financial condition

anywhere in its opinion. Id. at 1184-85. Had the Ninth Circuit intended a nonparty’s “financial

condition” or “reasonable expectations” to be a part of the analysis, it would have instructed the

trial court to consider these factual issues in the first instance. See Sowe v. Mukasey, 538 F.3d

1281, 1287 (9th Cir. 2008) (the Court of Appeals “lack[s] the authority to act as fact-finders” and

“must remand” factual determinations to the trial court). Instead, the Ninth Circuit in Legal Voice

II, without any investigation into these facts, determined with “no trouble” that $20,000 was

“significant.” 738 F.3d at 1184-85. On remand, the trial court’s only job was merely “to shift

enough of the cost of compliance to render the remainder non-significant.” Id.

The D.C. Circuit opinion cited by Legal Voice II likewise expressly declined to consider

whether “a court might take into account the financial ability of the non-party to bear some

costs.” Linder v. Calero-Portocarrero, 251 F.3d 178, 182 (D.C. Cir. 2001). Rather, the court in

Linder held that it would “have no trouble concluding” that $200,000 was a “significant” cost

(even for the U.S. Federal Government, which has annual revenues of $3 trillion).5 See also

Standard Chlorine v. Sinibaldi, 821 F. Supp. 232, 265 (D. Del. 1992) (shifting $1,750 in

5 By Plaintiffs’ math (Opp. at 12), if $200,000 is “significant” to an entity that has $3 trillion
in annual revenue, the proportional “significant” amount for an entity like Symantec would be
anything above $440.
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compliance costs to non-party financial institution); Williams v. City of Dallas, 178 F.R.D. 103,

113 (N.D. Tex. 1998) ($ 9,000 estimate sufficiently significant to shift costs).

But even courts that have incorrectly listed the financial condition of the nonparty as a

relevant consideration have concluded that costs in the five-figure range (like the minimum costs

estimated by Symantec) are significant, even for a large company. See, e.g., Siltronic Corp. v.

Emp’rs Ins. Co. of Wausau, No. 11-1493, 2014 WL 991822, at *1 (D. Or. Mar. 13, 2014)

($17,297.73 was significant for nonparty with millions in revenue); United States v. Blue Cross

Blue Shield of Mich., No. 10-14155, 2012 WL 4838987, at *3 (E.D. Mich. Oct. 11, 2012)

($14,720 and $16,127 in estimated costs were significant for nonparty hospitals); Sound Sec.,

Inc. v. Sonitrol Corp., No. 08-5350, 2009 WL 1835653, at *1, *3 (W.D. Wash. June 26, 2009)

($60,000 in fees and costs were “clearly ‘significant’” even for nonparty national dealers

association with a “substantial interest in the outcome of the case”). Cost-shifting in this case,

where costs are estimated to exceed $50,000, is thus required.

B. Symantec Does Not Ask the Court to Fix the Exact Amount of Costs until
after Compliance is Complete.

Plaintiffs complain that Symantec has not fully detailed all of the costs it will incur and

the bases for those costs sufficient to allow cost-shifting. Opp at 12. But Symantec does not ask

the Court to determine the exact amount of costs to be shifted at this stage; it asks only that the

Court recognize that the estimated minimum costs of compliance would be significant and that

Plaintiffs should be responsible for all significant costs reasonably incurred. See Fed. R. Civ. P.

45 advisory committee’s note, 1991 amend. (“The court is not required to fix the costs in

advance of production .... [I]t may be preferable to leave uncertain costs to be determined after

the materials have been produced ....”). Contrary to Rule 45, Plaintiffs have outright refused to

bear any costs, and Symantec asks the Court to instruct Plaintiffs on their obligation to bear all

reasonable “significant” costs in order to facilitate any production of documents. Linder, 251

F.3d at 182 (“Whether the court should have shifted the entire amount is beside the point in light

of the [plaintiffs’] position that they will pay no expenses whatsoever in order to obtain

discovery.”). Once Plaintiffs’ responsibility for significant costs has been confirmed by the
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Court, Plaintiffs will be in a much better position to determine what, if any, discovery from

Symantec is justified by the additional costs, and to revise the scope of the Subpoena

accordingly.

VI. PLAINTIFFS’ REQUEST TO TRANSFER THE MOTION IS IMPROPER
BECAUSE THERE ARE NO “EXCEPTIONAL CIRCUMSTANCES” HERE.

Plaintiffs’ request to transfer this motion to Minnesota is improper because Plaintiffs

have not come close to meeting their burden to demonstrate that “exceptional circumstances”

justify transfer. “To protect local nonparties, local resolution of disputes about subpoenas is

assured ....” Fed. R. Civ. P. 45 advisory committee’s note, 2013 amend. (emphasis added).

Accordingly, Rule 45 prohibits involuntary transfer of a subpoena-related motion unless “the

court finds exceptional circumstances.” Fed. R. Civ. P. 45(f). By definition, “exceptional

circumstances” are not ordinary circumstances. United States v. Koon, 6 F.3d 561, 562 (9th Cir.

1993) (“‘exceptional’ means more than ordinary”); Octane Fitness, LLC v. ICON Health &

Fitness, Inc., 134 S. Ct. 1749, 1756 (2014) (“an ‘exceptional’ case” is “one that stands out from

others”).

Under ordinary circumstances, there will always be a claim to judicial economy in

transferring a dispute over an out-of-state subpoena to the court presiding over a case because

that court will always be more familiar with the facts, allegations, procedural history, and

direction of the underlying action, and that court will also have issued discovery orders in the

case (as is routine at the outset of discovery). Such cases are ordinary and do not present

“exceptional circumstances” that warrant transfer of a subpoena-related motion. Garden City

Emps.’ Ret. Sys. v. Psychiatric Solutions, Inc., No. 13-238, 2014 WL 272088, at *3 (E.D. Pa.

Jan. 24, 2014) (denying transfer under Rule 45(f) because the fact that the issuing court

undeniably had greater familiarity with the underlying action did not constitute an exceptional

circumstance); CMB Expert, LLC v. Atteberry, No. 14-mc-51, 2014 WL 2197840, at *2 (N.D.

Tex. May 27, 2014) (circumstances are not “exceptional” even if several subpoenas have been

served in multiple jurisdictions, the underlying action is “fairly complex,” and the issuing court
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is already considering “tangential” motions to stay the underlying action, to compel discovery,

and to extend discovery).6

Rule 45 provides just one transfer scenario that might rise to the level of “exceptional

circumstances”: transfer necessary to avoid actually “disrupting the issuing court’s management

of the underlying litigation, as when that court has already ruled on issues presented by the

motion or the same issues are likely to arise in discovery in many districts.” Fed. R. Civ. P. 45

advisory committee’s note, 2013 amend. (emphasis added). Even in these “exceptional”

circumstances, “[t]ransfer is appropriate only if such interests outweigh the interests of the

nonparty served with the subpoena in obtaining local resolution of the motion.” Id. Plaintiffs, as

“the proponent[s] of transfer,” “bear[] the burden of showing that such circumstances are

present.” Id.

Here, there are no “exceptional circumstances.” Plaintiffs identify no ruling “already”

made by the court in the Underlying Action that will be “disrupted” by the Court’s ruling on

Symantec’s motion to quash. The court in the Underlying Action has not determined whether

Plaintiffs must first seek discovery from Target before seeking the same documents from

nonparties; nor has it determined whether the “significant” costs of compliance with the

Subpoena should be shifted to Plaintiffs; nor has it determined whether the Subpoena is

overbroad in asking for information from Symantec about Symantec products and services that

have no bearing on the Underlying Action. And as Plaintiffs admit, there is no other motion to

compel or other discovery motion on these issues pending in the issuing court. In fact, the issuing

court has made no rulings on the scope of nonparty discovery at all, let alone any rulings about

the timing of nonparty subpoenas and shifting the costs of these subpoenas.

This case is thus very much unlike the case cited by Plaintiffs in which the court found

exceptional circumstances because “[r]uling on the motion to compel would require the Court to

6 Indeed, the Advisory Committee notes to the 2013 Amendment to Rule 45 instruct courts
that “it should not be assumed that the issuing court is in a superior position to resolve subpoena-
related motions.” Fed. R. Civ. P. 45 advisory committee’s note, 2013 amend. (emphasis added).
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duplicate review already conducted” by the issuing court and to adjudicate issues “already ruled

on” by the issuing court. Moon Mountain Farms, LLC v. Rural Cmty. Ins. Co., – F.R.D. –, 2014

WL 3378011, at *3-4 (N.D. Cal. July 10, 2014). Indeed, to transfer this ordinary case would

eviscerate Rule 45’s prohibition on transfer absent “exceptional circumstances.”7 Accordingly,

the request for transfer should be denied.

CONCLUSION

For the foregoing reasons and those in its opening brief, Symantec respectfully requests

the Court to quash the Subpoena and award Symantec its costs and attorneys’ fees in responding

to and challenging the Subpoena; or in the alternative, to enter a protective order that narrows the

scope of the Subpoena and that shifts the significant cost of compliance with the Subpoena,

including attorneys’ fees, to Plaintiffs, as required by Rule 45.

Dated: November 24, 2014 WILSON SONSINI GOODRICH & ROSATI
Professional Corporation

By: /s/ Anthony J Weibell
Anthony J Weibell

Attorneys for Defendant
SYMANTEC CORPORATION

7 As this case does not present “exceptional circumstances,” the transfer request appears
motivated by (1) Plaintiffs’ desire to obtain some advantage by forcing Symantec to litigate far
from home; and/or (2) Plaintiffs’ effort to avoid Ninth Circuit controlling precedent on cost-
shifting in Legal Voice. Neither is an appropriate motivation.


