Fourth Circuit Affirms $237 Million Judgment
Against Tuomey, Finding No Error in Jury’s
Conclusion That Physician Compensation Varied
with Volume or Value of Referrals

Executive Summary, July 2015

Sponsored by the Fraud and Abuse Practice Group. Co-sponsored by the
Academic Medical Centers and Teaching Hospitals; Business Law and
Governance; Health Care Liability and Litigation; In-House Counsel;
Medical Staff, Credentialing, and Peer Review; Regulation, Accreditation,
and Payment; and Tax and Finance Practice Groups and the Children’s
Hospital and Physician In-House Counsel Affinity Groups.

AUTHOR

Jesse A. Witten

Drinker Biddle & Reath LLP
Washington, DC

EDITOR

Thomas W. Beimers
Faegre Baker Daniels LLP
Minneapolis, MN



In United States ex rel. Drakeford v. Tuomey Healthcare System, Inc.,! the Fourth
Circuit affirmed the $237 million judgment against Tuomey Healthcare System Inc.
(Tuomey). The Fourth Circuit’s opinion addressed numerous significant issues arising
under the Physician Self-Referral Law (Stark Law) and the False Claims Act (FCA).

Background

Tuomey is a nonprofit hospital located in rural South Carolina. Beginning in 2000, a
number of physicians who previously performed outpatient surgeries at Tuomey began
performing the procedures in their own offices or at ambulatory surgery centers, causing
a loss in revenue to Tuomey. To stem this loss, Tuomey sought to negotiate part-time
employment arrangements with certain physicians under which the physicians would be
employees of a Tuomey affiliate whenever they admitted a patient to Tuomey to perform

an outpatient surgery.

Under the part-time employment contracts, the physicians assigned their right to bill
third-party payers for their professional services to the Tuomey affiliate and were
required to perform outpatient surgeries exclusively at the hospital. The physicians were
paid an annual guaranteed base salary, but the bulk of the physicians’ compensation
was a productivity bonus equal to 80% of the amount collected for their professional
services. In addition, the physicians were eligible for an incentive bonus of up to 7% of
their earned productivity bonus. Tuomey also agreed to absorb the billing and collection
costs. Tuomey entered into substantially similar part-time employment agreements with

19 physicians.

Tuomey, however, was unable to reach an agreement with Michael Drakeford, an
orthopedic surgeon. Drakeford asserted to Tuomey that the arrangements were
inconsistent with Fair Market Value (FMV) terms because the physicians would end up
being paid more than total collections for their professional services. As a result, he

contended, the arrangements violated the Stark Law.

! United States ex rel. Drakeford v. Tuomey Healthcare Sys., Inc., No. 13-2219 (4th Cir. July 2, 2015),
available at www.ca4.uscourts.gov/Opinions/Published/132219.P.pdf.
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Tuomey and Drakeford jointly retained Kevin McAnaney, the former chief of the U.S.
Department of Health and Human Services Office of Inspector General Industry
Guidance Branch, who had returned to private practice, to consider Drakeford’s
objections. As summarized by the Fourth Circuit, McAnaney advised Tuomey and
Drakeford that the proposed employment contracts “raised significant ‘red flags’ under
the Stark Law.” He stated that Tuomey “would have serious difficulty persuading the
government” that the contracts were consistent with FMV, a contention that he felt

“‘would not pass the ‘red face test.”” He also cautioned that the part-time employment

arrangements would make for “an easy case to prosecute.”

Despite McAnaney’s concerns, Tuomey continued with the 19 part-time employment
agreements, having obtained legal advice from other counsel and an FMV opinion from
a consulting firm. Drakeford subsequently filed an action under the qui tam provisions of
the FCA.

In 2013, following trial, a jury found Tuomey liable under the FCA for knowingly
submitting claims to Medicare in violation of the Stark Law. The jury found that Tuomey
knowingly had submitted 21,730 false claims for which it was paid $39,313,065 by
Medicare. As required by the FCA, the district court trebled the damages amount and
imposed the minimum penalty under the FCA of $5,500 per false claim, leading to a
$237,454,195 judgment in favor of the U.S. government.

Key Rulings

Tuomey asserted many arguments on appeal, each of which the Fourth Circuit rejected.

Four significant rulings are summarizing below.

(1) Tuomey argued that the government failed to establish an indirect compensation
arrangement between the hospital and the 19 physicians, because the government
failed to demonstrate that the compensation to the physicians “varies with” or “takes

into account” the volume or value of the physicians’ referrals or other business



generated between the parties.? The Fourth Circuit held that there was sufficient
evidence in the record to support a jury finding that the compensation varied with the
volume or value of referrals, and did not reach whether the evidence supported a
finding that the compensation took into account the referrals.

According to the Fourth Circuit, two different components of the physicians’

compensation varied with the volume or value of referrals:

First, each year, the physicians were paid a base salary that was adjusted
upward or downward depending on their collections from the prior year. In
addition, the physicians received the bulk of their compensation in the
form of a productivity bonus, pegged at eighty percent of the amount of

their collections.

The court rejected Tuomey’s argument that compensation paid to physicians does
not vary with the volume or value of referrals if the compensation is tied solely to the
collection of professional fees—as opposed to facility fees. According to the court’s

reasoning:

the more procedures the physicians performed at the hospital, the more
facility fees Tuomey collected, and the more compensation the physicians
received in the form of increased base salaries and productivity bonuses. .
.. We thus think it plain that a reasonable jury could find that the
physicians’ compensation varied with the volume or value of actual

referrals.

This ruling is in tension with the understanding of many health care attorneys.
Relying on Centers for Medicare & Medicaid Services commentary, many attorneys
have understood that compensation does not vary with the volume or value of

referrals if it is tied to collections attributable solely to the professional services of a

% See 42 C.F.R. § 411.354(c)(2)(ii) (defining “indirect compensation arrangement”).



physician.® The Fourth Circuit's ruling may be distinguishable on grounds that under
the unique facts presented, the only services provided under the part-time
employment arrangements were surgical procedures performed at Tuomey, so there
was an inextricable linkage between collections for the physicians’ services and
referrals. That one-to-one correspondence would not exist in many common relative

value unit-based physician compensation models.

(2) The court rejected Tuomey’s argument that it did not act “knowingly” under the FCA.
Citing the McAnaney testimony, it held that a jury reasonably could have found that
Tuomey knowingly submitted false claims. Although other attorneys had advised
Tuomey that the arrangements satisfied the Stark Law, a jury could find that reliance
on those opinions was not reasonable because the attorneys either opined before
the McAnaney advice or were not provided all the relevant facts.

(3) Tuomey argued that the government failed to prove that it incurred any damages. It
argued that the court incorrectly instructed the jury that damages should be
measured as the sum total of all claims that Medicare paid, but should be measured
as the difference between the true value of the services provided by Tuomey and
what Medicare paid. According to Tuomey’s argument, the government failed to

prove any damages, notwithstanding any potential Stark Law violations.

The Fourth Circuit disagreed, and held that the measure of damages in an FCA case
premised on Stark Law violations is the total amount that Medicare pays for
designated health services performed pursuant to a prohibited referral. According to
the court, “[tlhe Stark Law expresses Congress’s judgment that all services provided
in violation of that law are medically unnecessary. By reimbursing Tuomey for
services that it was legally prohibited from paying, the government has suffered

injury equivalent to the full amount of the payments.”

% See 69 Fed. Reg. 16054, 16088-89 (Mar. 26, 2004).



(4) The Fourth Circuit held that the judgment did not violate the Excessive Fines Clause
of the Eighth Amendment. In reaching that conclusion, the court considered “the
degree of reprehensibility” of Tuomey’s conduct, and pointed out that Tuomey was
found to have acted “knowingly” under the FCA and did not accidentally cause
injury. In addition, the court measured the “disparity between the actual or potential
harm” and the punitive damages award. It treated a portion of the amount to be
awarded to the relator as compensatory, and measured the ratio of punitive
damages to compensatory damages to be approximately 3.6, a presumptively

constitutional ratio.

In a concurring opinion, Judge James Wynn wrote to “emphasize the troubling
picture this case paints: An impenetrably complex set of laws and regulations that
will result in a likely death sentence for a community hospital in an already medically
underserved area.” Further, according to Judge Wynn, “[i]t seems as if, even for
well-intentioned health care providers, the Stark Law has become a booby trap
rigged with strict liability and potentially ruinous exposure—especially when coupled
with the False Claims Act.” Nonetheless, Judge Wynn agreed that the district court

committed no error and that the jury’s verdict was supported by the record.

Conclusion

Health care attorneys should carefully consider the Fourth Circuit’s ruling that
compensation tied to collections for physician professional services may be
compensation that varies with the volume or value of referrals. The opinion also is
notable as an example of the limits on a client’s ability to rely on the advice of counsel,
and for its rulings regarding the measure and constitutionality of damages in an FCA

case premised on alleged Stark Law violations.
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