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Is it appropriate for a tax assessor to use in-

come information in determining taxable value? 

That question comes up frequently in prop-

erty tax cases when assessors seek income 

information from taxpayers. The answer is 

that whether a request is appropriate de-

pends on the type of property at issue and the 

type of income information being sought. In 

several recent cases involving manufacturing 

operations, industrial enterprises and other 

types of businesses, assessors have sought 

information on income from the business or 

businesses operating on the property, rather 

than on income from the property itself. 

Often, assessors have a legitimate reason 

to seek certain types of income information 

from taxpayers. For instance, if the property 

type at issue is typically rented in the market-

place, as is the case with an apartment com-

plex or an offi ce building, it will likely be en-

tirely reasonable for the assessor to request, 

and for taxpayers to use, the property’s rents 

when evaluating its market value. Indeed, in-

vestors regularly rely on rental information to 

determine the price for such property. 

However, some types of income data 

should be excluded from a property assess-

ment. In a number of recent instances, for ex-

ample, assessors attempting to value manu-

facturing or industrial properties have sought 

income and production information relating to 

the manufacturing process, which is unrelated 

to the property’s income-producing capacity. 

Where the business is something different 

from the rental of property and the business 

income derives principally from assets other 

than the real estate, reliance on income infor-

mation will produce misleading conclusions 

about the value of the real property (whether 

for taxation or any other purpose). 

To better understand the problem, consider 

a hypothetical downtown offi ce building that 

houses law fi rms, accounting fi rms, travel 

agencies, dental offi ces and any number of 

other tenants. No reasonable assessor would 

consider the revenues of the tenants in deter-

mining the value of the offi ce building.

Why not? Because that business revenue 

would indicate only the value of the business 

taking place in the building. Tenant revenues 

do not determine the building’s rent, and no 

reasonable investor would value the building 

on the basis of such income information. In 

short, it is irrelevant. 

The same generally goes for production and 

income information when it comes to manu-

facturing properties. A typical manufacturing 

process requires personnel, machinery and 

equipment, managerial expertise and real 

property. Add to that goodwill and other intan-

gibles that allow the manufacturer to capture 

market share and sell its products, and it is 

clear the income from product sales incorpo-

rates value from a number of assets unrelated 

to the value contribution of the real property. 

Special Purposes, 
Special Properties

Why, then, might assessors seek business 

income information, and how should taxpay-

ers respond to such requests? 

In many markets, manufacturing properties 

are more likely to be in owner-occupied rather 

than leased space, so determining the equiva-

lent of market rents for such properties is dif-

fi cult. Assessors seeking production or busi-

ness income information occasionally argue 

that they cannot use sales data because the 

property is a special-purpose asset. But even 
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if the property is special purpose, the assessor 

should not seek and use income information 

unrelated to the property and its market value. 

Attorneys also hear assessors argue that the 

property represents a special component of, 

or provides a particular “synergy” to, the tax-

payer’s business. These assessors contend 

they need business income information to ac-

curately refl ect the property’s true value. But 

such efforts to capture special value apart from 

the real estate itself are efforts to tax an intan-

gible, not the property.

In some cases, it may be appropriate to con-

sider income information to determine whether 

a property suffers obsolescence and is, there-

fore, over-assessed. For example, if the total 

income from all operations is insuffi cient even 

to support the real property at its current as-

sessed value, an argument exists that the real 

property suffers obsolescence (relative to its 

assessed value). However, the fact that in-

come shortfalls might indicate obsolescence 

does not make business income generally in-

dicative of real estate value.

When assessors request business income 

unrelated to the property or its rent, taxpayers 

should consider objecting on several grounds: 

First, if the information is truly unrelated to the 

property or its rent, the taxpayer should explain 

that to the assessor \and try to provide only the 

property’s rental information, if available. 

Second, taxpayers should guard against the 

disclosure of proprietary business information. 

Many states have laws that protect confi dential 

taxpayer data such as information relating to 

earnings, income, profi ts, losses and expens-

es; taxpayers are well advised to mark that in-

formation as confi dential and take other steps 

to avoid public disclosure of any income infor-

mation they provide to the assessor.  

David Suess is a partner in the 

law fi rm of Faegre Baker Daniels 

L.L.P., the Indiana member of 

American Property Tax Counsel, 

the national affi liation of prop-

erty tax attorneys. David can 

be reached at david.suess@faegrebd.com. 

Suess’s partner, Brent Auberry, contributed 

insights and edits to the column. 
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