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The Supreme Court’s latest term featured decisions on two fundamental issues for Clean

Air Act litigation: the limits of Environmental Protection Agency authority over states and

role of cooperative federalism in air pollution control. The authors see a court willing to de-

fer to the EPA to fill gaps in the regulatory framework but take a more cautious view of the

agency’s efforts to assert broad authority to regulate previously unregulated pollutants.

Supreme Court Clean Air Act Jurisprudence in the 2013-14 Term:
Cooperative Federalism and Agency Authority

BY OLIVIA LUCAS, DEL EHRICH

AND AARON VAN OORT T he Clean Air Act took center stage among the envi-
ronmental cases the U.S. Supreme Court consid-
ered in its 2013-14 term. The two CAA cases, EPA

v. EME Homer City Generation, LP, 134 S.Ct. 1584
(April 29, 2014), and Utility Air Regulatory Group v.
EPA, 134 S.Ct. 2427 (June 23, 2014), explored two is-
sues regarding the framework of the act: What are the
limits of the act’s cooperative federalism structure and
what are the parameters of the agency’s authority to
identify and regulate new pollutants under the act? The
concrete outcomes of the cases were to uphold the so-
called Transport Rule under the CAA’s Good Neighbor
Provision and to strike down the Tailoring Rule that re-
vised federal permitting thresholds to accommodate the
nature of greenhouse gas (GHG) emissions. More
broadly, Justice Antonin Scalia’s words as dissenter in
EME and author for the majority in UARG regarding
regulatory overreach can be expected to echo in future
review of ongoing EPA regulation.

I. EPA v. EME Homer City Generation LP
Testing the Limits of Cooperative Federalism

In EME, the court upheld the Cross-State Air Pollu-
tion Rule, known as the ‘‘Transport Rule,’’ EPA’s latest
regulatory implementation of the CAA ‘‘Good Neighbor
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Provision,’’ 42 U.S.C. § 7410(2)(d)(i). EPA’s first at-
tempt to regulate under the Good Neighbor Provision,
the 1998 NOx SIP Call, was overturned by the courts. In
reviewing the agency’s 2005 Clean Air Interstate Rule
(CAIR), the U.S. Court of Appeals for the District of Co-
lumbia Circuit identified multiple problems with the
regulation, but ultimately left it in place while urging
EPA to promptly address the issues identified by the
court (North Carolina v. EPA, 550 F.3d 1176 (D.C. Cir.
2008)).

The questions presented to the court about the Trans-
port Rule were whether EPA exceeded its authority by
including a cost element in determining an upwind
state’s responsibility to limit air emissions impacting
downwind states, and whether EPA appropriately is-
sued federal implementation plans (FIPs) implementing
the Transport Rule without allowing states the opportu-
nity first to incorporate the rule into their state imple-
mentation plans (SIPs).

A. The Good Neighbor Provision, Cooperative
Federalism, and the Transport Rule

The Good Neighbor Provision and the attempts to
regulate thereunder are part of the CAA’s cooperative
federalism framework. Under this framework, EPA sets
certain standards—in this case the national ambient air
quality standards for certain regulated pollutants—and
states are tasked with developing SIPs describing how
each state will reach those standards. Once EPA estab-
lishes NAAQS, EPA next designates nonattainment
areas—locations where the concentration of a regulated
pollutant exceeds the NAAQS. The CAA then shifts the
burden to states to propose within three years of the
nonattainment designation SIPs adequate for compli-
ance with any new or revised NAAQS. If a state fails to
submit an adequate SIP, then EPA is required to pro-
mulgate an FIP within two years of EPA’s determina-
tion of inadequacy, unless the state ‘‘corrects the defi-
ciency’’ before the FIP is issued. 42 U.S.C. § 7410(c)(1).

The Good Neighbor Provision requires states to in-
clude terms in their SIPs that demonstrate how the state
will ‘‘prohibit. . .any source or other type of emissions
activity within the State from emitting any air pollutant
in amounts which will contribute significantly to nonat-
tainment in, or interfere with maintenance [of the
NAAQS] by, any other State.’’ 42 U.S.C.
§ 7410(a)(2)(D)(i). Regulating under this provision, the
Transport Rule attempts to limit ozone and particulate
matter pollution in downwind states by limiting nitro-
gen oxide and sulfur dioxide emissions at sources in 27
upwind states.

The Transport Rule employs a two-step approach,
first screening out upwind states whose downwind pol-
lution contribution does not exceed a certain threshold,
and then subjecting the remaining states to a ‘‘control’’
analysis to identify ‘‘significant cost thresholds’’ where
a ‘‘noticeable change occurred in downwind air qual-

ity. . .’’1 The cost thresholds are then converted into
amounts of emissions upwind states would be required
to eliminate—effectively, an annual emissions budget
for sources that can be traded.2

The framework of the Transport Rule was similar to
the 1998 NOx SIP Call and 2005 CAIR. Implementation
of the Transport Rule differed markedly, however. Both
the NOx SIP Call and CAIR allowed states a grace pe-
riod to incorporate the terms of those rules into their
SIPs. By contrast, EPA promulgated FIPs for affected
states contemporaneously with the Transport Rule, cit-
ing the time pressure imposed by the D.C. Circuit’s
CAIR opinion. Thus, states subject to the Transport
Rule did not have the opportunity to adopt SIPs taking
the emissions budgets into account before EPA took
control of the program.

B. Petitioners’ Challenge to the Transport
Rule and the D.C. Circuit Opinion

Petitioners, a group of state and local governments
joined by industry and labor groups, challenged the
Transport Rule in the U.S. Court of Appeals for the D.C.
Circuit. The D.C. Circuit vacated the rule in its entirety,
holding that EPA’s actions exceeded its statutory au-
thority in two respects—EPA’s promulgation of FIPs
and its two-step interpretation of the Good Neighbor
Provision (screening and control).3 The D.C. Circuit
held that absent EPA guidance on upwind states’ emis-
sion budgets, those states would not be able to comply
with the Good Neighbor Provision of the CAA. There-
fore, EPA had an implicit statutory duty to give those
states an opportunity to allocate the emissions budget
that EPA devised before EPA could issue a FIP. Id. The
D.C. Circuit also held that the plain language of the
Good Neighbor Provision precluded EPA’s requirement
that ‘‘screened in’’ states be subject to uniform cost
thresholds for emission reductions. Instead, the D.C.
Circuit found that the plain language of the Good
Neighbor Provision required states to reduce emissions
in proportion to the size of their contribution to the
downwind states’ nonattainment.4

The Supreme Court reversed, holding that the Trans-
port Rule is a reasonable interpretation of an ambigu-
ous statutory provision.

C. The Supreme Court Opinion
—Cooperative Federalism

The majority of the Court upheld the agency’s action
of promulgating FIPs without first allowing the states to
incorporate the Transport Rule into SIPs. With respect
to the promulgation of FIPs, the majority noted that the

1 EME, 134 S.Ct. at 1596.
2 Id. at 1597.
3 EME, 134 S.Ct. at 1598.
4 Id.
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CAA sets out a series of precise guidelines to which
states and EPA must adhere. If EPA determines a SIP to
be inadequate, the unambiguous statutory language re-
quires EPA to replace it with a FIP within two years. In
reversing the D.C. Circuit’s holding that EPA had ex-
ceeded its authority in promulgating the FIPs, the Su-
preme Court majority held that D.C. Circuit read in a
statutory requirement for state input that does not exist
and that altered the schedule provided by Congress for
SIPs and FIPs. Thus, the Court held that EPA acted
within its discretion to promulgate the FIPs. This read-
ing conforms to the letter of the law, if not to the spirit
of cooperative federalism. As Justice Scalia in dissent
characterizes the decision, the agency’s refusal to ‘‘ar-
range things so as to preserve the Clean Air Act’s core
principle of state primacy’’ was an abuse of discretion.
5

D. The Supreme Court Opinion
—Transport Rule

With respect to EPA’s two-step interpretation of the
Good Neighbor Provision, the Supreme Court noted
that it routinely accords dispositive effect to an agency’s
reasonable interpretation of ambiguous statutory lan-
guage. The Good Neighbor Provision does not answer
the ‘‘thorny causation’’ question of how to allocate re-
sponsibility between upwind states for negative air
quality effects on downwind states. Under Supreme
Court jurisprudence, Congress’s silence is read as a del-
egation of authority to EPA to select from among rea-
sonable options. EPA’s regulation considers both the
magnitude of upwind states’ contributions and the cost
associated with eliminating them. Contrary to the D.C.
Circuit’s view that the statute prohibited a cost analysis
in determining an upwind state’s responsibility under
the Good Neighbor Provision, the Supreme Court held
that using cost ‘‘makes good sense’’ and, ‘‘[l]acking a
dispositive statutory instruction to guide it, EPA’s deci-
sion . . . is a ‘reasonable’ way of filling the ‘gap left open
by Congress.’ ’’ Id. at 1607 (internal citations omitted).
This decision does not foreclose any state from bringing
a particularized, as-applied challenge to the Transport
Rule, along with any other as-applied challenges it may
have, however.6

E. Implications for Future Cases
The majority’s ruling on the FIP issue does not bode

well for future cooperative-federalism challenges to
EPA action under other CAA programs. For example,
petitioners have challenged recent EPA action on vari-
ous states’ SIPs promulgated under the Regional Haze
program. The Regional Haze program is distinct from
the regulatory scheme at issue in EME, but employs
similar cooperative federalism concepts: EPA has pro-
mulgated regulations outlining the requirements for a
Regional Haze SIP, and states are responsible for deter-
mining emission limits and submitting SIPs containing
these provisions to EPA for approval. EPA has disap-
proved several Regional Haze SIPs and contemporane-
ously promulgated FIPs. In challenges in the circuit
courts, states have argued that cooperative federalism

principles require some amount of deference by EPA to
the state’s regional haze determination. So far, the cir-
cuit courts analyzing the issue have based their deci-
sions on court deference to EPA action, rather than any
obligation under cooperative federalism principles for
EPA to defer to a state’s initial determination.7 The May
2014 denial of certiorari in these cases further suggests
a trend away from cooperative federalism principles
and a diminishing role for the states under the Clean
Air Act.

II. UARG—Agency Authority to Regulate
Greenhouse Gases at Stationary Sources

The next major Clean Air Act decision by the Su-
preme Court was the much-anticipated Utility Air Regu-
latory Group v. Environmental Protection Agency, 134
S.Ct. 2427 (June 23, 2014). This opinion was the culmi-
nation of a slew of challenges to EPA’s actions regard-
ing almost all aspects of EPA’s greenhouse gas (GHG)
regulations.

A. Procedural Background
and Question for Review

The case was interesting before it even began, as the
Court’s first major decision was what issue to address.
Petitioners sought review of almost every angle of GHG
regulation. The U.S. Court of Appeals for the D.C. Cir-
cuit ruled in favor of the EPA, holding that greenhouses
gases are the kind of air pollutant to which the
stationary-source permitting requirements apply, and
concluding that the petitioners lacked standing to chal-
lenge EPA’s revised 100,000-tons-per-year threshold,
thus affirming major agency actions in the so-called En-
dangerment Finding and Tailpipe Rule, as well as find-
ing that the Prevention of Significant Deterioration per-
mitting provisions of the Act compelled permitting of
sources based on their GHG emissions. Although the
Court granted six petitions for certiorari, the Court ulti-
mately agreed to answer one question: ‘‘Whether EPA
permissibly determined that its regulation of green-
house gas emissions from new motor vehicles triggered
permitting requirements under the Clean Air Act for
stationary sources that emit greenhouse gases.’’8 Thus,
several major victories for GHG regulation were
achieved via formulation of the Court’s review: the
Court would not reconsider its decision in Massachu-
setts v. EPA, 549 U.S. 497 (2007); that GHGs from mo-
bile sources could be regulated if they were shown to
harm human health and welfare; EPA’s finding that
GHGs emitted from mobile sources endanger human
health and the environment (the Endangerment Find-
ing) would stand; and the regulation of GHGs from mo-
bile sources (the Tailpipe Rule) would stand.

Although the question for review narrowed the issue
somewhat, that question itself was subject to differing
interpretations. It could be interpreted broadly as: Can
the agency transfer authority to regulate one type of
pollution (from mobile sources) to other sections under
the act? This interpretation would implicate EPA’s
‘‘Triggering Rule,’’ which found that mobile source

5 Id. at 1619-20.
6 Id. at 1609.

7 See, e.g., North Dakota v. EPA, 730 F.3d 750 (8th Cir.
2013); Oklahoma v. EPA, 723 F.3d 1201 (10th Cir. 2013).

8 UARG, 134 S.Ct. at 2438,
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regulation of GHG required GHGs to be regulated at
stationary sources as well. Alternatively, the question
could be considered more narrowly: Can GHG emis-
sions, alone, trigger permitting requirements under the
stationary source program when the authority to do so
rested on the so-called Tailoring Rule, which modified
the statutory threshold for stationary source permitting
in the GHG context?9

Ultimately, the Court chose the latter course, focus-
ing its review on the Tailoring Rule.

B. Court Strikes Down the Tailoring Rule,
Upholds BACT for ‘Anyway’ Sources

The Court held that EPA cannot require that a sta-
tionary source obtain a Clean Air Act permit based
solely on its potential to emit GHG emissions, but a
source may become subject to EPA’s best available con-
trol technology (BACT) requirements under the Preven-
tion of Significant Deterioration (PSD) permitting pro-
gram for greenhouse-gas emissions if the source is al-
ready subject to Clean Air Act permitting requirements
because of other emissions (an ‘‘anyway’’ source). Simi-
larly, the potential to emit GHGs, alone, could not trig-
ger Title V permit requirements, but ‘‘anyway’’ sources
would include GHG permit requirements in their Title
V permits.

1. Tailoring Rule Invalidated. The Court’s main concern
was EPA’s attempt to ‘‘rewrite’’ the Clean Air Act per-
mitting thresholds to suit the nature of GHG emissions.
The CAA requires a PSD permit for the construction or
modification a stationary source located in an area that
is in attainment with the national ambient air quality
standards (NAAQS) and that has the potential to emit
‘‘any air pollutant’’ in the amount of either 100 or 250
tons per year, depending on the source. The Title V per-
mitting program requires that stationary sources, no
matter where located, obtain a permit to operate if they
have the potential to emit 100 tons per year of ‘‘any air
pollutant.’’

In promulgating the Tailoring Rule, EPA concluded
that greenhouse gas emissions constitute ‘‘any air pol-
lutant’’ that triggers the PSD and Title V permitting re-
quirements (75 Fed. Reg. 31,514, 31,516). GHG emis-
sions tend to be orders of magnitude greater than emis-
sions of conventional pollutants, however, and EPA
acknowledged that thousands of smaller sources not
otherwise subject to federal permitting would be re-
quired to obtain permits if the 100/250 tons per year
triggers were applied to GHG emissions. The agency
stated that the impact of requiring permits triggered by
GHG emissions at these statutory thresholds ‘‘could ad-
versely affect national economic development,’’10 while
‘‘provid[ing] relatively little [environmental] benefit
compared to the costs to the sources and the burden to
permitting authorities.’’11 Therefore, EPA set the per-
mitting trigger for GHG emissions at 75,000/100,000
tons per year. EPA also determined that sources that
are already subject to PSD permitting requirements be-

cause of other emissions would be required to imple-
ment BACT for greenhouse gases.

The Supreme Court held in a 5–4 decision that green-
house gases may not trigger stationary-source permit-
ting requirements. First, the Court held that the plain
language of the Clean Air Act did not compel EPA’s de-
cision that GHG emissions could be the basis for PSD
and Title V permitting requirements. Although those
statutory programs are triggered by threshold emis-
sions of ‘‘any air pollutant,’’ EPA has interpreted that
phrase elsewhere in the CAA to apply only to particular
air pollutants, depending on the framework of the sec-
tion of the Act. EPA was not required to now broaden
its interpretation of that phrase.

Next, the Court concluded that EPA lacked discretion
to interpret the Clean Air Act to include GHGs among
the pollutants triggering PSD and Title V permitting re-
quirements. Justice Scalia wrote that EPA should have
interpreted the term air pollutant ‘‘to encompass only
pollutants emitted in quantities that enable them to be
sensibly regulated at the statutory thresholds, and to
exclude those atypical pollutants that, like greenhouse
gases, are emitted in such vast quantities that their in-
clusion would radically transform those programs and
render them unworkable as written.’’12 He continued
that the Clean Air Act, ‘‘in no uncertain terms, requires
permits for sources with the potential to emit more than
100 or 250 tons per year of a relevant pollutant,’’ and
that ‘‘EPA’s rewriting of the statutory threshold was im-
permissible.’’13 EPA’s potential discretion interpret the
CAA to include GHG emissions as permitting triggers
could not extend to reinterpreting—tailoring—the plain
statutory language to suit that interpretation.

2. GHGs at Anyway Sources Subject to BACT. In a 7–2
decision, the Court upheld EPA’s rule that stationary
sources that are already subject to PSD permitting re-
quirements because of other emissions must meet
BACT requirements for greenhouse gases. The Court
noted that the Clean Air Act requires BACT permitting
standards ‘‘ ‘for each pollutant subject to regulation un-
der this chapter’ (i.e., the entire Act),’’ which includes
greenhouse gases. It rejected the argument that GHG
emissions are ‘‘fundamentally unsuited’’ for BACT re-
quirements because they often are controlled through
‘‘regulating energy use’’ rather than more traditional
‘‘end-of-stack controls.’’14 The Court rested this deci-
sion on its assumption that BACT requirements can be
sensibly applied without a dramatic expansion of EPA’s
authority, however. The Court held, ‘‘We acknowledge
the potential for greenhouse-gas BACT to lead to an un-
reasonable and unanticipated degree of regulation, and
our decision should not be taken as an endorsement of
all aspects of EPA’s current approach, nor as a free rein
for any future regulatory application of BACT in this
distinct context.’’15

In allowing EPA to impose GHG BACT on sources al-
ready requiring PSD permits, the Court expressed sev-
eral limiting factors. First, it noted that BACT is based
on control technology at a source and cannot be used to
require a fundamental redesign of a facility. Second, the
Court quotes from an EPA guidance document that

9 See Lyle Denniston, Analysis: Greenhouse gases case,
SCOTUSBLOG (Oct. 16, 2013, 5:59 PM), http://
www.scotusblog.com/2013/10/analysis-greenhouse-gases-
case/.

10 Id. at 31557
11 Id. at 31533.

12 UARG, 134 S.Ct. at 2442.
13 Id. at 2444, 2445.
14 Id. at 2447.
15 Id. at 2449.
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states, ‘‘BACT may not be used to require reductions in
a facility’s demand for energy from the electric grid.’’16

Finally, the Court affirmed that EPA can set de minimis
thresholds for imposing GHG BACT, but it must justify
the decision.17

C. Court’s View of EPA Authority
The result of the UARG case is that approximately

83% of stationary sources of GHGs will be subject to
BACT requirements, instead of the approximately 86%
that would have been covered had the Tailoring Rule
stood. While this is a victory for EPA’s efforts to control
sources with large amounts of GHG emissions, Justice
Scalia’s majority opinion sent a strong warning to EPA
against over-reaching its authority. The Court chastised
the agency for its efforts to rewrite the statute, holding
that it was ‘‘patently unreasonable—not to say
outrageous—for EPA to insist on seizing expansive
power that it admits the statute is not designed to
grant.’’18 Although the UARG case specifically did not
address EPA’s authority to regulate CO2 emissions at
existing power plants, the majority’s strong language
cautioning against agency over-reach is seen by some
as an indication of its future strict interpretation of
EPA’s efforts to promulgate such regulations under
Clean Air Act § 111(d).

D. Next Steps With Respect
to GHG Regulation

While the UARG case is expected to have an impact
on future regulations, it also has a practical impact on
federal and state regulations currently in place. In its
July 24 memorandum responding to the UARG deci-
sion, EPA predictably directed its regional offices to
comply with the ruling by no longer requiring new Title
V and PSD permits based solely on greenhouse gas
GHG emissions. The agency also noted that the UARG
decision does not affect state, local, and tribal laws that
may impose GHG permitting requirements indepen-
dently from the now-overturned federal regulations. Al-
though EPA can no longer require states to adopt such
laws, the memorandum makes clear that EPA will work
with state authorities to ascertain whether the state’s
regulations provide an independent basis for GHG per-
mitting.

As a practical matter, in response to the UARG case,
EPA will stop:

s applying or enforcing the federal regulatory pro-
visions requiring PSD and Title V permits based solely
on GHG emissions;

s applying or enforcing regulatory provisions in
SIPS requiring these permits;

s processing PSD and Title V permit applications
triggered solely by GHG emissions;

s requiring new applications for these permits in
the case where the EPA is the permitting authority
(rather than the state); and

s pursuing and requiring states to gather informa-
tion for the GHG ‘‘5-year-study’’ described in the Tailor-
ing Rule that would have informed further regulatory
action.

EPA anticipates eventually revising federal PSD and
Title V rules and state SIP approvals on this subject, de-
pending on the continuing legal process before the D.C.
Circuit.

EPA’s next steps with respect to PSD and Title V per-
mits triggered solely by GHG emissions (‘‘Step 2’’ per-
mits) that are already being processed, or that are al-
ready issued, are currently unclear. The memorandum
provides short term suggestions for both Step 2 PSD
and Step 2 Title V permits and states that EPA ‘‘plans to
provide additional views in the future’’ on how to ad-
dress these permits. In the short term, EPA suggests
that it may remove conditions imposed by GHG BACT
determinations from Step 2 PSD permits. If these
sources emit other pollutants in an amount that triggers
minor source permitting, the PSD permit could be con-
verted to a minor permit; if not, no permit may be
needed at all. EPA does not provide a similar general
solution to sources issued a Title V permit based solely
on GHG emissions, instead recommending that these
be handled on a case-by-case basis.

With respect to ‘‘anyway’’ sources—those that trigger
PSD and Title V permit requirements based on emis-
sions of criteria pollutants—EPA will continue to apply
thresholds that trigger permitting requirements for
GHG and continue to apply BACT review for GHG at
these sources.

Finally, EPA’s memorandum notes that the agency
‘‘is likely to take other steps in the longer term’’ to re-
spond to the UARG and other rulings on GHG permit-
ting issues.

Conclusion
The combined effect of EME and UARG is a judicial

position favoring EPA authority to ‘‘fill gaps’’ in statu-
tory provisions already in place, but a more cautious
view of the agency’s efforts to assert broad authority to
regulate previously unregulated pollutants. When faced
with questions regarding the CAA’s cooperative feder-
alism framework, the Court has deferred to EPA’s
broad reading of its own power, apparently diminishing
opportunities for states to play a larger role within that
framework.
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16 Id. at 2448.
17 Id. at 2449.
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