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Starting from a Difficult Position

Here’s the case. Since the mid-1940s, the
United Steelworkers of America represented
production and maintenance employees at
Cognis Corp.’s main North American manufac-
turing facility in Ohio. The company and the
union had been parties to a series of collective
bargaining agreements, typically three years in
length. Prior to 2005, Cognis had experienced
only one short strike at the facility, and that was
about 20 years earlier.

The plant was facing serious business chal-
lenges. Foreign competition and excess industry
capacity were adding pressure to an already
costly operation. The costly labor contract
covering production and maintenance employees
was among the issues seriously challenging the
plant’s ability to compete. In fact, this particular
plant had the highest labor costs of all Cognis’
US facilities.

The problem wouldn’t be an easy one to solve.
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significant amounts of overtime based on the
Weekend Premium Pay language, Cognis also
was paying significant amounts in vacation
pay. (For example, W-2 earnings for full-time
employees were in the $70,000 to $90,000
range, with some surpassing $100,000.) As

a result, Cognis proposed replacing those
provisions with more standard ones, call-

ing for overtime after 40 hours and vacation
pay based on 40 hours per week. The union
continuously rejected the proposals without
making counterproposals.

The parties bargained until a couple of
hours before contract expiration. When it was
clear that any final offer from Cognis would
include those concessions and that the union
was not going to accept them and would likely
go on strike, the parties agreed at the 11" hour
to extend the then-current contract, without
change, for one year. During the next year, the
Cognis team began studying organizational
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To address the challenge, the Cognis management
team took a direct approach. The team was candid in
sharing the state of the business with the union, out-
lining numerous steps the company had already taken
to substantially reduce costs. Those costs included
reductions in salaried staff, closing other facilities and
significant reductions in administrative expenses. The
management team reinforced the fact that costs at this
particular facility were the highest of all of Cognis’
facilities—and were seriously affecting the plant’s ability
to remain competitive.

Round One

The parties began negotiations for a new labor contract
in December 2003 and continued through early February
2004. Cognis made proposals that would have resulted in
significant cost savings and put the plant on a more level
playing field with competitors. These proposals included
eliminating special weekend premium pay and eliminating
premium vacation pay.

Under the labor contract, employees were paid over-
time for any work performed on Saturday and double-
time for any work on Sunday, regardless of the number of
hours they had worked during the pay period (Weekend
Premium Pay). Additionally, the contract paid employees
vacation based on a percentage of their W-2 earnings
(Premium Vacation Pay). Because employees were paid

When negotiations reopened the following year,
Cognis took a different approach. The management team
recognized that after the 2004 negotiation experience, it
was highly unlikely that the union would agree to forgo
the Premium Weekend Pay or Premium Vacation Pay. A
strike seemed likely. In an effort to avoid that outcome,
Cognis decided to take a two-tiered approach: Premium
Weekend Pay and Premium Vacation Pay would be
preserved for existing employees, but all future hires
would be paid traditional weekend overtime and vacation
pay based on 40 hours, a move that would be much less
costly to the company.

The parties agreed to try to reach an early contract
settlement and set a late-December deadline. (Prior to the
start of these “early” negotiations, the company presented
an updated financial picture reflecting the continued
challenging state of the business, and it offered to open
its books to the union.) The parties exchanged initial
proposals, and early negotiations began. Cognis ultimately
presented the union with its final offer, which included a
three percent wage increase each year of the contract and
the two-tier system for overtime and vacation pay. The
union membership, however, voted the company’s offer
down by a 3-to-1 margin. Thus, early negotiations failed.

Thereafter, the union took Cognis up on its offer to
open the books, and in January 2005, company represen-
tatives took financial records to United Steelworkers of
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America headquarters in Pittsburgh, Pennsylvania, to meet
with the international union’s financial representative. But

even after reviewing the company’s financial situation, the

union didn’t change its bargaining position.

An Issue of Successorship

By January 2005, the Cognis management team had
concluded its analysis of organizational issues and let
the union know what it was considering. The company
announced that later in the year it planned to reorganize
and carve out part of its operations as a separate limited
liability corporation (LLC) business.

During January and into February 2005, the parties
conducted regular negotiations for a new contract. The
significant unsettled issues continued to be the company’s
two-tier proposal on Premium Vacation Pay and Premium
Weekend Pay. For the first time, a big issue for the union
became a “successorship” clause. This demand was spawned
by Cognis’ earlier announcement of the planned carve-out.

The successorship language demanded by the union
provided that Cognis could not sell, or otherwise transfer
the operations, or any part of them, to anyone else unless:
e The buyer had entered into an agreement recognizing

the union.

e The buyer assumed the existing labor contract or en-
tered into a new agreement with the union.

Cognis rejected the successorship clause because, if the
company ever wanted to sell any portion of its business in
the future, the clause had the effect of limiting the pool of
potential buyers and providing the union with an opportu-
nity to effectively veto a transaction by its non-agreement.

Union employees, however,
voted the LBFO down by a 10-to-1
margin, and the very next day,
they began a strike.

Locking Horns

In early February 2005, after two months of bargain-
ing, Cognis put its last, best and final offer (LBFO) for
a new contract on the table. It included the two-tier pre-
mium weekend and Premium Vacation Pay proposals, a
wage increase each year of the contract and a nonrestric-
tive successorship clause under which the company would
use good faith efforts to encourage a buyer to accept the
contract or bargain with the union. Union employees,
however, voted the LBFO down by a 10-to-1 margin, and
the very next day, they began a strike. The parties met

several times in February and March, but neither side
changed its position.

Even though a labor contract has expired, by law, an
employer is required to continue to observe the expired
contract’s terms until the parties either reach a new agree-
ment or hit a bargaining impasse. In the latter case, the
employer has the option to unilaterally implement the last
offer it had on the table. Cognis held fast on its LBFO but
did not elect to unilaterally implement it.

Managing the Middle Game

As is often typical with strikes, picket-line misconduct,
including strikers threatening physical violence, jumping on
vehicles entering and leaving the plant, and throwing “jack
spikes” on the driveway had an impact on Cognis’ day-to-
day operations. The company obtained an injunction pro-
hibiting picket-line misconduct and limiting the number of
picketers who could gather at any entrance to the facility.

Given the plant is across the street from the company’s
North American headquarters, strikers also picketed the
headquarters building’s only entrance. Jack spikes on the
driveway at the headquarters building punctured the tires
of several employees’ cars.

Meanwhile, Cognis continued to operate and service
customers for several weeks by using salaried employees
and temporary contractors. When it looked as if the strike
would drag on for a significant period of time, Cognis
developed a strategy to begin seeking permanent replace-
ments for strikers.

The Tables Turn

Over a period of two months, Cognis found that it
was able to attract and hire permanent replacements.
The company weathered the strike for several months
and learned something important: It was able to hire
qualified employees at rates lower than those contained
in the company’s LBFO. Another key discovery: The
temporary maintenance contractor Cognis had hired
was handling maintenance work more efficiently and
with a smaller staff. All the while, the plant was meeting
customer deliveries and operating with fewer employ-
ees. The company then offered temporary maintenance
contractors positions as full-time maintenance employees
to replace strikers. These replacement workers began
expressing concern about whether they would have to
join the union when the strike ended.

With this newfound bargaining leverage, Cognis with-
drew its LBFO and presented a new contract offer with
somewhat less attractive terms in certain limited areas.
Those terms included a new maintenance structure; some
wage rates lower than those in the LBFO, and a different
proposal on union security. The labor contract historically
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had “closed-shop” provisions that required employees to
join the union and pay dues as a condition of employ-
ment. The company’s new offer contained an “open-shop”
proposal. The parties met sporadically between May and
October without progress. Flare-ups on the picket line oc-
curred, and Cognis successfully moved to have the union
held in contempt of court.

Stalemate?

As of January 2006, there had been no meetings since
October 2005, and the state court judge who had issued
the injunction tried unsuccessfully to mediate an end to
the strike. Additionally, during the course of the strike,
the union filed multiple unfair labor practice charges
against Cognis with the National Labor Relations Board
(NLRB). These charges alleged unlawful surface bar-
gaining, unlawful surveillance of picketers, bad-faith
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bargaining, unlawful regressive bargaining, and unilateral
change of procedures without bargaining. Because of
careful planning earlier, the company was able to success-
fully defeat all of the union’s charges.

An Aggressive Counterattack

Having failed at the bargaining table, on the picket
line, and before the NLRB, the union moved to a pub-
lic-pressure campaign. The union began to picket and
handbill companies doing business with Cognis. The
company filed unfair-labor-practice charges against the
union, which successfully ended the secondary pressure
on Cognis’ customers. The union also aligned itself with
environmental groups, religious organizations and oth-
ers to publicly denounce the company. The union filed
safety complaints and environmental complaints, sought a
resolution from the city-county council and sent letters to
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customers and area residents challenging the company’s
environmental and safety record using “scab” labor. When
it became known that the carve-out LLC would have a
Malaysian joint venture partner, union members picketed
at the Malaysian Embassy in Washington, DC.

During the course of the strike, Cognis included the
replacement workers under its hourly pension plan for
purposes of beginning to accrue credit. The union filed a
grievance alleging that including the replacement workers
violated the collective bargaining agreement and the pen-
sion agreement. The company denied the grievance, and
the union demanded that Cognis arbitrate its claim. Cognis
refused on the basis that under federal labor law, once a
labor contract has expired, the duty to arbitrate a griev-
ance also expires. The union then filed suit in federal court
asking the court to compel Cognis to arbitrate the pension
issue, and the parties began litigating that issue.

Approximately 30 percent of
the strikers made an offerto re-
turn to work, and in accordance
with federal labor law, Cognis
placed them on a preferential recall
ist should vacancies open
up inthe future.

Endgame

By the summer of 2006, some employees had abandoned
the strike, resigned from the union, crossed the picket line
and returned to work. Additionally, Cognis had filled all
remaining positions with permanent replacements. Then,
employees working in the plant filed a petition with the
NLRB requesting that a decertification election be held.

In response, the union contended the replacement workers
were not permanent and thus not entitled to vote, and that
the strikers were the only eligible voters. After a hearing,
the NLRB concluded that the replacements were perma-
nent and eligible to vote. It also concluded that, because
the replaced employees had been on strike for more than 12
months, they were not eligible to vote. The NLRB set the
date for the decertification election.

Cognis ran a limited and low-key campaign. The decer-
tification election was held in August 2006, and employees
voted the union out by a 3-to-1 margin. The union filed ob-
jections to Cognis’ pre-election conduct but later withdrew
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them. The NLRB certified the election results and, for
the first time in more than 60 years, Cognis’ Midwestern
operations were union-free.

But the battle wasn’t over yet. Even though the union
was decertified, it and its members vowed to fight on.

The strike and picketing activities continued. Cognis filed
unfair-labor-practice charges against the union’s continued
activities, and the NLRB demanded that the union cease the
ongoing strike and picketing.

Approximately 30 percent of the strikers made an offer
to return to work, and in accordance with federal labor
law, Cognis placed them on a preferential recall list should
vacancies open up in the future. When the strike was over
and the decertification resolved, the company reviewed
incident reports and videotape of picketers” misconduct
during the strike. Cognis identified strikers whose level
of conduct was such that it served as a basis to terminate
their employment.

Aftermath

The bottom line? Cognis did not want a strike. It tried to
avoid one. Yet, confronted with an ever-changing set of facts
and challenges, the company never wavered and strategically
worked through each move. The result? Cognis successfully
weathered a potentially crippling strike, continued to meet
customer needs and achieved its economic objectives.

Perhaps the ultimate irony is that the union went on
strike in an effort to force Cognis to include a successorship
clause in the labor contract, which the union apparently told
its members was necessary to assure them future job secu-
rity. But the members’ own actions in pursuing that objec-
tive led to them losing their jobs to permanent replacements.

In a final unique twist, approximately 125 of the strik-
ers banded together and, in April 2007, sued the union in
federal court, alleging that it had intentionally misled them
with knowingly false information, withheld information
from them, failed to inform them of key facts, failed to
warn them that they could be replaced, and in fact assured
them that they could not. That suit is pending. &N

Have a comment on this article? Email editorinchief@acc.com.
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