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Florida Supreme Court Upholds Airbnb “Clickwrap” 
Arbitration Clause
By Traci T. McKee and Emanuel L. McMiller

In Airbnb, Inc. v. Doe,1 the Florida Supreme Court 
aligned itself with nearly every federal circuit2 in 

holding that a “clickwrap” agreement that incorporates 
arbitration rules expressly delegating arbitrability deter-
minations to an arbitrator constitutes “clear and unmis-
takable” evidence of the parties’ intent to empower an 
arbitrator to resolve questions of arbitrability. Therefore, 
the court ruled that an arbitrator, not a court of law, 
should decide whether the claims against Airbnb are 
subject to binding arbitration.

Background
The Airbnb case arose after two consumers decided to 

vacation in Longboat Key, Florida, and located a condo 
on the online platform Airbnb. Using Airbnb’s web-
site, the couple booked a three-night stay in a condo 
unit owned by the co-defendant (an individual). After 

learning that the condo owner purportedly installed 
hidden cameras in the unit and secretly recorded their 
stay, the consumers sued the unit owner and Airbnb in 
Florida state court.

Airbnb responded with a motion to compel arbi-
tration, pointing to the arbitration provision in the 
“clickwrap” agreement (the “Terms of Service”) that 
the consumers had entered into when they first created 
their Airbnb accounts online.

The Airbnb case recites the relevant portions of the 
Terms of Service, which included the following intro-
ductory statement:

PLEASE READ THESE TERMS OF 
SERVICE CAREFULLY AS THEY 
CONTAIN IMPORTANT INFORMATION 
REGARDING YOUR LEGAL RIGHTS, 
REMEDIES AND OBLIGATIONS. THESE 
INCLUDE VARIOUS LIMITATIONS AND 
EXCLUSIONS, A CLAUSE THAT GOVERNS 
THE JURISDICTION AND VENUE OF 
DISPUTES, AND OBLIGATIONS TO 
COMPLY WITH APPLICABLE LAWS AND 
REGULATIONS.
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The Terms of Service also included a “Dispute 
Resolution” clause, which stated, in part:

You and Airbnb agree that any dispute, claim or 
controversy arising out of or relating to these 
Terms or the breach, termination, enforcement, 
interpretation of validity thereof, or to the use of 
the Services or use of the Site or Application (col-
lectively, “Disputes”) will be settled by binding 
arbitration. . . .

The arbitration will be administered by the 
American Arbitration Association (“AAA”) in 
accordance with the Commercial Arbitration 
Rules and the Supplementary Procedures for 
Consumer Related Disputes (the “AAA Rules”) 
then in effect, except as modified by this “Dispute 
Resolution” section.

Although the AAA Rules were not attached, the 
Dispute Resolution clause included a website link to 
the AAA Rules as well as a phone number for AAA. The 
court highlighted in Rule 7 of the AAA Rules:

The arbitrator shall have the power to rule on his 
or her own jurisdiction, including . . . the arbitra-
bility of any claim or counterclaim.

The Court’s Decision

Against this landscape, the court held that the AAA 
Rules became part of the parties’ agreement, and because 
those rules specifically empower the arbitrator to resolve 
questions of arbitrability, there is clear and unmistakable 
evidence that the parties intended to empower an arbi-
trator to resolve questions of arbitrability.

In reaching its decision, the court rejected the lower 
court of appeal’s majority opinion that the “broad, non-
specific, and cursory” reference to the unattached AAA 
Rules did not clearly and unmistakably evidence the 
parties’ intent to delegate arbitrability questions to an 
arbitrator. The court sided with the lower court’s dis-
senting judge that the majority’s opinion was an “outlier 
in the jurisprudence of arbitration.”

The court identified three specific reasons why the 
parties’ intent was clear and unmistakable in this context:

1. The Terms of Service explicitly incorporated by ref-
erence the AAA Rules;

2. The Terms of Service provided a hyperlink to the 
AAA Rules and a phone number for the AAA; and

3. The express language of the incorporated AAA 
Rules specifically empowered the arbitrator to 
decide arbitrability.

Conclusion

What is the takeaway from Airbnb? Companies in 
the consumer services industry who wish to avoid 
resolving consumer disputes in Florida courts should 
ensure their arbitration agreements include these three 
ingredients.

Better yet, companies should utilize the precise lan-
guage cited by the court in Airbnb’s Terms of Service, 
which has now been blessed by Florida’s highest court.
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