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1. Overview and Impetus for the 

Section 301 Investigation
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Impetus for the Section 301 Investigation
 More than just a concern over trade deficits with China

 The United States Trade Representative (USTR) has concluded that 
China has “a policy of forced technology transfer; of requiring 
licensing at less than economic value; of state capitalism, wherein 
they go in and buy technology in the United States in non-economic 
ways; and then, finally, of cyber theft.”

 “Technology is probably the most important part of our [U.S.] 
economy.  There’s 44 million people who work in high-tech 
knowledge areas.  No country has as much technology-intensive 
industry as the United States.  And technology is really the 
backbone of the future of the American economy.” – USTR Amb. 
Robert Lighthizer (Mar. 22, 2018)

 Growing trade deficits are simply symptoms of a larger problem
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A fundamental reassessment and realignment of U.S. 
trade and national security policy regarding China is 
underway
Multiple but interrelated concerns:

- China’s trade and national security policies

- Erosion of the U.S. defense-industrial base

- Trade deficits

- Re-prioritizing U.S. manufacturing

- Foreign availability of technologies previously unique to U.S. 

forces

Section 301 investigations are one of the Trump Administration’s 

most important “go-to” tools to address these issues
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Background on Section 301

Last summer, President Trump launched an investigation 

into Chinese trade practices that are responsible for 

expropriating the intellectual property of U.S. firms.

The investigation is premised upon Section 301 of the 

Trade Act of 1974, a statute that gives the President 

authority to take all appropriate action, including retaliatory 

action, to get another country to end a policy or practice 

which violates international trade agreements or burdens 

U.S. commerce. 
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Background on Section 301 (cont.)

At the time of the investigation was launched, Amb. 

Lighthizer said that the WTO is “not equipped” to deal with 

China’s industrial and economic policy

 “The sheer scale of their coordinated efforts to develop 

their economy, to subsidize, to create national champions, 

to force technology transfers, and to distort markets in 

China and throughout the world is a threat to the world 

trading system that is unprecedented,” Lighthizer said
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The Section 301 Mechanism
Authorizes the President to take all appropriate action, including 

retaliation, to obtain the removal of any act, policy, or practice of a 
foreign government that violates an international trade agreement or is 
unjustified, unreasonable, or discriminatory, and that burdens or 
restricts U.S. commerce. 

Section 301 cases can be self-initiated by USTR or as the result of a 
petition filed by a firm or industry group

- Section 301 used in the 1980s and 1990s to address trade frictions with Japan on 
semiconductors, steel, auto parts, other sectors

- Last major Section 301 actions were over 20 years ago and involved sectors like autos (Korea) 
and beef and dairy products (Canada, EU)

Section 301 permits the USTR to develop a flexible set of trade and 
investment measures designed to bring maximum pressure on U.S. 
trading partners to alter their discriminatory trade and investment 
practices
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2. Summary of the USTR 

Findings
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Section 301 Investigation of China

Since August 2017, USTR has been investigating alleged 

harm done to U.S. trade and U.S. companies from Chinese 

policies such as “Made in China 2025” and forced technology 

transfers as well as IP infringement in China

On March 22, President Trump announced the results of the 

investigation and ordered USTR to take various trade actions 

against China

USTR’s Section 301 Report details the findings and basis for 

the proposed trade actions
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Results of the Section 301 Investigation of China
1. USTR will propose additional tariffs on imports of products 

“supported by China’s unfair industrial policy.”

- These are intended to be mainly products of the industries targeted for promotion under China’s 
“Made in China 2025” program

- USTR issued its proposed list of dutiable products on April 6

- Approximately 1,300 categories of imported products are included

- The list targets the products of Chinese companies and Chinese subsidiaries of non-Chinese 
companies 

2. USTR has filed a WTO dispute settlement proceeding against 
China’s technology licensing practices

3. The U.S. Treasury Department is in negotiations with China to 
open China to more unrestricted foreign investment 

- If these negotiations fail, Treasury is authorized to restrict Chinese investments in “sensitive U.S. 
technology”

- The restrictions may apply to Chinese investment in the United States and joint ventures and 
other agreements with Chinese companies outside the United States
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3. Analysis of the products 

affected by the proposed 

tariffs 
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USTR’s Section 301 Notice and Proposed Tariff List
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USTR’s Proposed Tariff List
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Scope of the Proposed Tariff List
USTR’s list of items potentially subject to Section 301 tariffs covers a 
wide range of articles.

 Certain pharmaceuticals and chemicals;

 Certain steel/aluminum articles (significant overlap with Section 232 tariffs);

 Certain consumer electronics (including televisions and recording media);

 Certain measurement instruments and medical devices;

 Certain mechanical machinery and electronic components and parts thereof 
(excluding wireless and telecommunications devices);

 Certain vehicles, including automobiles, passenger and commercial 
watercraft, and rail locomotives and rolling stock;

 Certain military explosives, firearms and artillery; 

 Certain engines, boilers, nuclear reactors, and parts thereof; and 

 Certain aircraft and parts thereof.
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4. Timeline & Opportunity for

Comment
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Timeline and Comments
Stakeholders can voice their comments to USTR during a notice and 
comment period:

 April 23, 2018: Due date for filing requests to appear and a summary 
of expected testimony at the public hearing, and for filing pre-hearing 
submissions.

 May 11, 2018: Due date for submission of written comments.

 May 15, 2018: Public hearing at the U.S. International Trade 
Commission (500 E Street SW, Washington, D.C., 20436, beginning 
at 10:00 a.m. ET).

 May 22, 2018: Due date for submission of post-hearing rebuttal 
comments

 USTR will take comments into account in determining next steps, but 
there is no set timeline for imposition of the proposed tariffs and other 
measures
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Comments being sought from both sides of the issue

Some companies may find that the Section 301 actions would 
harm their interests and may wish to oppose or propose 
modifications to the tariff list and other measures

Other companies may determine that Section 301 measures 
promote their interests and may wish to comment in favor or to 
press USTR to go further

 If comments are not filed, companies will lose an important 
opportunity to get their comments on the record and before key 
decision makers in the Administration and Congress

Both sides should also be prepared to consider filing rebuttal 
comments after they have reviewed the affirmative comments

- Rebuttal comments will be due by May 22nd
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5. The Chinese reaction and 

U.S. counter-reactions
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In response to the Section 301 case, China is taking a 
carrot and stick approach
China has issued its own list of U.S. products that will be 

subject to 25% duties when imported into China if the U.S. 
list goes into effect

China is also considering options to restrict key U.S. 
industries and investments in China in an effort to pressure 
the United States to withdraw or modify the Section 301 
measures

- For example, the delay in Chinese antitrust approval of an acquisition 
by U.S. company Qualcomm is reportedly linked to these efforts

At the same time, China has floated proposals to open 
some sectors, such as autos, to new foreign investment
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China’s retaliation list targets politically-sensitive 
sectors like agriculture, autos, and aerospace
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In response, USTR is preparing a second tariff list
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U.S. Counter-reactions

The new tariff list is reported to cover an additional $100 billion of 
imports from China

The new list will be issued under the authority of the March 22, 
2018 Section 301 Report

USTR is also reported to be considering launching additional 
Section 301 investigations of China’s trade and investment 
restrictions in other sectors, such as cloud computing

- These investigations could lead to additional U.S. tariffs and other trade 
measures

Scrutiny of Chinese investments and Chinese companies is also 
likely to continue to increase through other statutory 
mechanisms, such as the Committee on Foreign Investment in 
the United States (CFIUS) and U.S. export controls
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6. Tariff classification issues
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Tariff Classification

 Art of assigning a distinct tariff classification number to imported 

merchandise based upon the Harmonized System

- 10-digit code under HTSUS (last 2-digits are statistical)

 Based on language of the HTSUS and specific rules of 

interpretation

 Classification can be very complicated and may lead to 

disagreement between CBP and the importer

Section 301 duties are applied based on specific 8-

digit HTSUS codes
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Risk and Opportunity 

General Rule: Importers must exercise reasonable care in 

classifying imported goods or face civil penalties

301 Duties pose new risk for potentially misclassified 

goods:

- Potential overpayment if classified in subject provision

- Potential underpayment if misclassified outside scope 

Opportunity: Importer may be able to reclassify goods

- Move out of subject tariff provision

- Potential duty refunds on past entries
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Tariff Classification Review
 Gather data

- Tariff classification database.

- ACE or ITRAC import data.

- Future imports (from buyers/planners).

 Review and quantify goods on 301 list (past + future).

 Review classification of all goods from China. 

- This includes direct imports and third-party suppliers.  

 Actual/Potential Misclassifications?

- Ruling request for certainty (NY Ruling = 30 days).

- Protest/PSC for duty refunds.

- Prior disclosure. 

 CUSTOMS WILL BE WATCHING.

- Compile support/documentation for any classification change 

- Avoiding duty is not a valid reason for change
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My Goods Are on the List – Now What?

Tariff Classification Considerations:

- Tariff Engineering

- Classified as parts - are they really parts?

- Sets

Origin Considerations:

- Change sourcing

- Change manufacturing process/location (substantial transformation)

Value Considerations

- First Sale

- Non-Dutiable Charges
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7. Proactive steps companies 

can take
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Companies can take a number of steps to protect their 
interests
Closely monitor developments at USTR, including the possible 

new tariff list and new Section 301 investigations

Consider submitting comments to USTR by May 11 and testifying 
at the USTR hearing on May 15

Work directly and with industry groups and trade associations to 
make your views known to members of Congress and 
administration officials

Examine opportunities for changing sourcing and investment 
patterns if the U.S. or China impose additional tariffs

Factor the potential for continued trade friction with China into 
long-term planning and investment decisions
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