LEGAL BRIEF

Should Everything Be for the

Record?

Board meeting minutes, or lack thereof, are causing legal issues.

BY DOUG RAYMOND

he minimalist ap-
proach to recording
boardroom discus-

sions 1s attracting criticism,
but that doesn’t mean ev-
erything at every meeting
should be documented.

In practice, approaches
range from reciting only
the bare bones of board ac-
tions and decisions, to cre-
ating a veritable transcript
of the entire meeting, in-
cluding all reports and dis-
cussions. Under the corpo-
rate law of Delaware and
most other jurisdictions,
the job of the corporate
secretary is “to record the
proceedings of the meet-
ings of the stockholders
and directors in a book to
be kept for that purpose.”

But what should the re-
cord say?

This is a key question,
particularly for public
companies where direc-
tors have a heightened
concern about litigation.
In the Chancery Court
decision In re Netsmart
Technologies, Inc. Sharehold-

ers Litigation, the board of
a company considering a
sale of control had failed
to prepare detailed min-
utes of the meeting held
to consider whether to
accept the acquisition
proposal. Following the
board’s acceptance, share-

THE HEIGHTENED
AWARENESS AND
RISK OF LITIGATION,
AS WELL AS OF HIGH
PROFILE GOVERNMENT
INVESTIGATIONS, HAS
LED SOME BOARDS —
PARTICULARLY OF PUBLIC
COMPANIES — TO
RECORD EVERYTHING
THAT HAPPENS AT A
MEETING.

holders brought claims
against the board for its
alleged failure to explore
adequately alternatives to

the transaction. More-
over, the court blocked
the transaction, based in
part on the absence of
evidence that the board
had engaged in serious
discussions about these
alternatives. The court ex-
plained that it might have
reached a different result
if the board had kept bet-
ter minutes of its deliber-
ations and had timely ap-
proved them, noting that
the failure to do so was,
“to state the obvious, not
confidence-inspiring.”

In another case, involv-
ing the Disney Company’s
decisions to hire and later
fire a top executive, share-
holders claimed the di-
rectors had violated their
fiduciary duties by failing
to sufficiently deliberate
before taking these steps.
The minutes of the rel-
evant meetings did not
include discussions of
the key terms of the ex-
ecutive’s employment and
severance package, and
also failed to address the

valuation of major por-
tions of the compensation
package. Although Disney
ultimately prevailed, it suf-
fered a protracted, expen-
sive, and very public legal
battle to do so, which, the
court explained, could
have been avoided if the
minutes had been suffi-
ciently detailed.

The heightened aware-
ness and risk of litigation, as
well as of high profile gov-
ernment investigations, has
led some boards — partic-
ularly of public companies
— to record everything
that happens at a meeting.
This not only requires sig-
nificant effort on the part
of the corporate secretary,
it also requires the direc-
tors to review the copious
minutes to ensure the com-
ments and discussions are
sufficiently recorded. While
this level of detail may be
appropriate in the context
of a change in chief ex-
ecutive or a potential sale
of the company, this exer-
cise 1s at best tedious. And,
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ironically, any gap in the
detailed coverage becomes
more difficult to explain
when the minutes other-
wise resemble a transcript.
The more sensible ap-
proach is to tailor the de-
gree of detail to the signif-
icance of the matter being
considered. The corporate
secretary should first con-
sider which agenda items
require board action. Less
detail is generally appro-
priate where the board is
not taking action; howev-
er, even where no action
is taken, if the matters
being discussed are par-
ticularly important or out
of the ordinary, more de-
tail is generally appropri-
ate. For example, even if
the directors are not being
asked to take action, more
detail should ordinarily
accompany a discussion
about new business risks
than would be typical
for ordinary quarterly re-
porting, particularly if the

new risks are likely to find
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their way into the compa-
ny’s risk factor disclosures
in its securities filings.

A similar principle ap-
plies when the board takes
action. For example, the
minutes should be more
detailed for discussions
concerning significant ac-
tions such as a recapital-
ization or merger, or the
compensation arrange-
ments for the new chief
executive officer. On the
other hand, discussions
about the regular quarter-
ly dividend need not be
particularly detailed.

Other issues should be
included when appropri-
ate. If, for example, the
board is seeking legal ad-
vice, and the attorney-cli-
ent privilege is available,
the minutes should note
the existence of the dis-
cussion and when the
“outsiders” left the meet-
ing, and should specify the
counsel advising the board.

Consider also whether
the minutes may be of in-

terest to a skeptical share-
holder, lawyer, or investi-
gator. In these situations,
the secretary may want to
consult with experienced
counsel about how to
frame the board discussion
as well as how to report it.
Additionally, the cor-
porate secretary should be
aware of how the minutes
of multiple meetings fit to-
gether as a whole. In gen-
eral, discussions of similar
importance should be re-
corded at a similar level of
detail across all meetings.
Keeping proper min-
utes can pay significant
dividends, and that can
be done without over-
burdening the corpo-
rate secretary. They help
boards stay informed on
past discussions, create a
roadmap for future delib-
erations and, when done
properly, provide contem-
poraneous documenta-
tion that can short circuit
shareholders’ unfounded
claims. As with so much in

Doug Raymond is a partner in the
law firm Drinker Biddle & Reath
LLP (www.drinkerbiddle.com).

the arena of good gover-
nance, a thoughtful, com-
mon-sense approach is al-
ways better than following
a script or someone else’s
template. And the discus-
sion about what the min-
utes should include may
even improve the board’s
deliberations. H

The author can be contacted
at douglas.raymond@dbr.com.
Kyle Jaep assisted with the
preparation of this column.
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