LEGAL BRIEF

Corporate governance is personal

Directors should make a complex decision as if they were facing a similar situation in their own business
affairs or those of another close family member.

BY DOUG RAYMOND

arbanes-Oxley, Dodd-
SFrank, the explosion of

litigation against direc-
tors and a myriad of other fac-
tors have added substantially
to the obligations of boards of
directors since this journal first
began publication.These trends
have been reported in these
pages eftectively and pragmat-
ically over the last 40 years. In
response, directors have nat-
urally come to think of their
roles as highly complex and
difficult to master. Hundreds of
treatises, ‘master classes, jour-
nals and consultants offer best
practices, checklists and other
advice on how to be a respon-
sible and effective director and
demonstrate proper and legally
sound corporate governance
principles.

The work that today’s cor-
porate directors are called on
to do, particularly when they sit
on boards of a public or global
business, is undeniably com-
plex, demanding, and subject
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to constant second-guessing
by regulators and the plaintiffs’
lawyers. However, at its core,
the essential requirements of
good corporate governance
have not changed all that much.
Good governance, and the legal
obligations of directors, remain
centered on the effective im-
plementation of the fiduciary
duties that directors owe to the
company and its stockholders;
principally the duty of care and
the duty of loyalty.

When facing a challenge or
a complex and nuanced deci-
sion, if a director wants a check
whether they are on track they
should ask themselves the fun-
damental question that has long
been at the core of the direc-
tors’ obligations: Are they doing
everything that they would rea-
sonably expect to do if faced
with a similar situation in their
own business affairs, or those of
their parents or another close
family member.

R eaders of this journal know
well that the duty of care re-
quires directors to use reason-
able care and prudence in car-
rying out their responsibilities.
If a director 1s making an im-
portant decision for themselves
or for a close relative, they
would do their homework —
looking at reviews of experts,
examining the financial ram-
ifications and seeking out the
relevant experience of others
whom they respect. They most
likely would not make a hasty
decision simply because a pro-
moter had recommended it or
had pressured them to decide.

It is essentially the same when
the board considers an im-
portant matter for a company.
Directors should approach the
issue as though it was their own
money they were spending, or
that of their relatives.

When we make decisions that
are important in our personal
lives, we take the time and effort
to inform ourselves of the rele-
vant risks, costs and long-term
and short-term benefits. And
we consider how the decision
will affect other choices we may
want to make in the future. For
example, before making a large
personal investment, we would
find out how it had been priced,
and whether others agreed that
the price was fair and why they
thought so. We would want to
confirm that we could, in fact,
afford the investment, and would
understand how we would repay
any debt assumed to fund the
purchase. We would also want to
understand our options if things
did not go as planned.

In the boardroom, these ques-
tions are not very different. Di-
rectors should carefully discuss
and consider with one another
the value of what the company
1s receiving in a particular trans-
action, including short-term and
long-term benefits. They should
also discuss any important indus-
try and market standards as well
as laws that regulate them. And
just as we look to professionals
— a financial advisor, attorney,
or personal physician — when
making important personal de-
cisions, boards need to call on
professionals to help the direc-

tors understand the terms and
risks of a proposed transaction,
and how to realize synergies and
avoid foreseeable risk and legal
liability.

The same principle holds
true when considering the
duty of loyalty. Conflicts of in-
terests frequently arise in the
boardroom. As they would do
in their personal lives, directors
should ask whether the con-
flict will likely cause trouble or
undue complications, or other-
wise adversely impact their de-
cision-making. The old adage,
that “Caesar’s wife must be
above suspicion,” has long been
applied to board conflicts of in-
terest, in part because it clearly
conveys an important message
about the need to avoid con-
flicts, and even the appearance
of conflicts, in the boardroom.

Effective corporate gover-
nance requires tough decisions in
complex and difficult situations,
and these decisions are increas-
ingly subject to second-guess-
ing by others. However, boards
and directors can help them-
selves successfully navigate these
treacherous waters by keeping
in mind the core principles that
apply to their work as direc-
tors — and asking themselves if
they have done everything they
would have done if they were
representing the important in-
terest of their own family. ll
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