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A revised Department of Labor rule that would that would raise investment advice standards for retirement accounts appears to b
on its way despite the imminent departure of the official most directly connected to the effort.

Last week, the DOL announced Preston Rutledge, assistant secretary and head of the
Employee Benefits Security Administration, is going to leave his post at the end 
May. One of the major unfinished pieces of business during his tenure is a rewrite o
the fiduciary rule that was approved by the Obama administration but vacated by 
federal appeals court in 2018. 

A new proposed rule was supposed to have been released by the end of last yea
That timeline has slipped and observers are still waiting for an update to DOL’s 
regulatory agenda. 
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“The rule is under development,” a Labor Department spokesperson said. 

The fiduciary rewrite has run into the buzzsaw of the COVID-19 pandemic, which ha
forced the agency to deal with issues surrounding relief for unemployed workers and
shuttered business.

“I’m not sure where in the hierarchy the fiduciary rule has landed,” said Brad 
Campbell, a partner at Faegre Drinker Biddle & Reath. “It’s clearly not on the front 
burner. I don’t think they’ve abandoned the fiduciary rule. Other things have overtak
it.”

As head of EBSA, Rutledge is the point
person on the DOL rule. Phyllis Borzi, 
who had the same position as Rutledge
the Obama Administration, was known
the architect of the DOL rule. 

Rutledge would not have left the DOL 
rewrite hanging, said Brian Graff, chief
executive of the American Retirement 
Association.

“Most of the big initiatives are far enou
along that he felt comfortable leaving,”

Graff said. “They’re not going to miss much of a beat.” 

The regulation, which would have required brokers working with retirement accounts to act as fiduciaries to their clients, was 
fiercely opposed by the brokerage industry. The Trump administration started to chip away at the rule not long after it came into 
power and finally stopped defending it in court against an industry lawsuit.

In the meantime, the Securities and Exchange Commission took the lead on raising the investment-advice standard for brokers by
promulgating last summer Regulation Best Interest, which must be implemented by June 30.

The revised DOL fiduciary rule could include an exemption that says that brokers who comply with Reg BI, as it’s known, are also 
compliance with the DOL rule for retirement accounts. It also could focus on broker requirements for rollovers from 401(k) 
retirement plans to individual retirement accounts. 

The new rule won’t be as long or complex as the previous one, said George Michael 
Gerstein, counsel at Stradley Ronon Stevens & Young. 

“I would not anticipate anything close to resembling the 2016 fiduciary rule,” Gerste
said. “They’re going to be more surgical about how they address conflicts of interest 
and how it dovetails with Regulation Best Interest.”

Graff also anticipates the revised DOL rule will complement Reg BI. 

“I’ve got to believe that a lot of it is going to rely on Reg BI, which makes sense to hav
it out by the end of June,” Graff said.

Even on that timeline, the rule may not go final until late this year. It first has to be 
reviewed by the Office of Management and Budget and then put out for comment. 

It’s reaching the point where “it’s difficult for them to complete the fiduciary regulation without a second term,” said Campbell, wh
held Rutledge’s position in the George W. Bush administration.

By the time the new fiduciary rule is wrapped up, it also could be vulnerable to being overturned by Congress, if Democrats hold th
House and take over the Senate in November’s election.  

Before joining DOL in 2017, Rutledge, served as tax and benefits counsel for the Senate Finance Committee and previously worke
with the Internal Revenue Service’s tax-exempt and government entities division in Washington. 

Although he’s leaving the federal government, “he plans to remain active in employee benefits policy both nationally and 
internationally,” the DOL spokesperson said.
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