LEGAL BRIEF

Fiduciary Duties in the Water

Do directors of Delaware corporations owe
fiduciary duties only to stockholders of their
specific corporation or to a broader group
of stakeholders?

BY DOUG RAYMOND

n James McRitchie v. Mark

Zuckerberg, et al., Vice

Chancellor Travis Laster of
the Delaware Court of Chan-
cery waded back into the
shareholder vs. stakeholder
debate and reaffirmed that,
at least for Delaware corpora-
tions, directors owe “firm-spe-
cific fiduciary duties” to their
stockholders only and that
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these fiduciary duties require
directors to seek to maximize
for the benefit of those stock-
holders the value of the cor-
poration they serve over the
long term. The vice chancel-
lor, in an extended discussion,
rejected the proposition that
boards should manage the
corporation for the benefit of
stockholders’ broader inter-

ests in other companies or in
the economy as a whole.
McRitchie v. Zuckerberg
arose from a stockholder law-
suit brought against the board
of Meta Platforms Inc., its of-
ficers and controlling stock-
holder Mark Zuckerberg. The
plaintiff alleged that Meta’s
directors owed fiduciary du-
ties to the corporation and its
stockholders as “diversified
equity investors,” notjust asin-
vestors in Meta (i.e., the stock-
holders’ interests as investors
across the entire market, not
only in Meta). He argued that
the directors had breached
these fiduciary duties by pri-

oritizing Meta’s particular
financial performance over
broader economic and social
impacts, such as the spread
of misinformation via Meta’s
platforms and the potential
harms to users’ mental health,
which harmed the diversified
portfolios of Meta’s diversified
stockholders.

The central issue that Vice
Chancellor Laster addressed
has been at the heart of much
of the ESG debate, namely
whether directors’ fiduciary
duties run only to the stock-
holders of the specific corpo-
ration where they are on the
board or extend to include
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broader economic impacts,
including those affecting
stockholders holding shares
of companies across the econ-
omy. The latter theory as-
sumes that prudent investors
diversify their investments
across a broad spectrum of
companies, and that therefore
the law should recognize this
and require that directors owe
fiduciary duties to diversified
investors in their capacities as
such. And, as a result, direc-
tors should consider external
factors and seek to maximize
the return of all investments,
taking into account the effect
of their decisions on society
and the economy as a whole.
In effect, boards should adopt
practices “...designed to cur-
tail corporate activities that
externalize [i.e., fail to incor-
porate] social and environ-
mental costs that are likely to
decrease the returns of port-
folios that are diversified...
even if such curtailment could
decrease returns at the exter-
nalizing company.”

Meta moved to dismiss this
lawsuit and Vice Chancellor
Laster granted the motion,
unmoved by the plaintiff’s the-
ory. As Vice Chancellor Laster
wrote, borrowing the words
of David Foster Wallace, the
conclusion that the Delaware
formulation of director fidu-
ciary duties contemplates a
single-firm model “is so basic
that no Delaware decisions
have felt the need to say it. Fish
don’t talk about water” How-
ever, in light of the continuing
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ESG debate and broader dis-
cussions about corporate pur-
pose and the role corporations
and their directors should play
in being stewards of the envi-
ronment, the economy and
the greater community, this
case serves as an important
reminder that directors have
a fiduciary duty to above all
else — while acting within
the bounds of the law — seek
to maximize the value of their
corporation over the long
term for the ultimate benefit
of their stockholders.

pariah because its actions con-
sistently or profoundly harm
the broader economy will not
be able to create durable long-
term value for firm-specific
stockholders.”

For those concerned that
a firm-specific model focus-
€s on maximizing a corpo-
ration’s value, potentially at
the expense of the interests
of other stakeholders or
stockholders in other capac-
ities, Vice Chancellor Laster
reminds us that Delaware’s
governance model is flexi-

then rather than try to pro-
vide these protections and
rights through reinterpreting
long-standing principles of
corporate law, a “more effec-
tive and direct way to protect
interests such as the environ-
ment, workers and consumers
would” be to push for stron-
ger statutes and regulations to
address such externality risks
and concerns.

McRitchie v. Zuckerberg
may not have created new
standards for directors, but
directors should nonethe-

The central issue that Vice Chancellor Laster addressed has been at the
heart of much of the ESG debate, namely whether directors’ fiduciary
duties run only to the stockholders of the specific corporation where they
are on the board or extend to include broader economic impacts.

This does not mean, how-
ever, that directors should
ignore other stakeholder in-
terests or broader economic
or societal concerns in their
decision-making process. The
McRitchie v. Zuckerberg de-
cision acknowledges the im-
portance of such interests and
concerns but refocuses the
consideration of such stake-
holder interests and external
economic or societal concerns
through the lens of promot-
ing the value of the corpora-
tion over the long term. As
Vice Chancellor Laster aptly
noted, “Directors who cause
their corporation to become a
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ble and accommodates, for
example, corporations that
may want to follow a diver-
sified-investor approach, as it
allows corporations to tailor
director duties through the
provisions they can include
in their certificates of incor-
poration. And in some juris-
dictions outside Delaware,
including Pennsylvania and
Nevada, the corporation laws
expressly reject the primacy
of shareholders as the focus
of the board’s fiduciary duties.

He also suggested that,
if there is a desire for other
constituencies to be given
more protection and rights,

less take note, as the case
reaffirmed the fundamental
truth under Delaware corpo-
rate law that “within the lim-
its of their discretion, direc-
tors must make stockholder
welfare their sole end, and.. ..
other interests may be taken
into consideration only as a
means of promoting stock-
holder welfare” Hl
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