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A New Criminal Offence in
the United Kingdom: Failure to
Prevent Fraud

Steven Francis, Jeremy Andrews, Isabel Philips, and Eli Levy*

In this article, the authors discuss a new law in the United Kingdom creating
the offence of “failure to prevent fraud.”

A new corporate offence of “failure to prevent fraud” came into
force in the United Kingdom (UK) on 1 September 2025. This new
law is set out in Sections 199 to 206 of the Economic Crime and
Corporate Transparency Act 2023 (ECCTA).

The UK’s corporate crime laws are far from straightforward; it
is easy to be confused. In December 2023, Section 196 of ECCTA
became law. It provides that where a senior manager of an organ-
isation, acting within the actual or apparent scope of the senior
manager’s authority, commits a relevant offence, the organisation
will be criminally liable.

Importantly, relevant offences include fraud. We call this the
“new fraud attribution offence.” The new fraud attribution offence
is a significant development, but it is different from the “failure to
prevent fraud” offence. Nevertheless, as explained below, there are
clear connections between the two offences.

It also is important to bear in mind the dangers of an over-
simplistic UK-centric mind-set. More often than not, frauds cannot
be neatly confined to one jurisdiction. The failure to prevent fraud
offence is intended, by design, to cover circumstances happening
overseas, provided there is some sort of UK nexus. Because of this,
it also is important to consider corporate fraud laws in the United
States and in other important jurisdictions. If companies are to put
in place antifraud systems and controls, it is surely obvious that
these should be applicable to, and appropriate for, all the places
where the company undertakes business.

This article answers some basic foundational questions.
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Why Is a New Law Needed?

English law lacks precision when the aim is bringing a criminal
prosecution against an incorporated entity (for example, a com-
pany). The result is that it has been near impossible to prosecute
a company of any size for serious offences even where the wrong-
doing was committed by an agent of the company, within the agent’s
authority, and was intended to benefit the company. This new law
is intended to correct that, as indeed is the new fraud attribution
offence.

Is the New Law Revolutionary in Its Approach?

No. It is based on principles first used in the Bribery Act 2010
and then again in the Criminal Finances Act 2017, which intro-
duced the offence of failing to prevent the facilitation of tax evasion.
Fortunately, the structure of the new legislation has been proven
to work in practice, and—equally, if not more, important for our
purposes—this familiarity should prove valuable in advising on the
measures that companies could take to protect themselves.

In Brief, What Is the New Offence?

An in-scope organisation will be liable if a person associated
with the organisation commits fraud, unless the organisation proves
it had reasonable procedures in place to prevent the fraud being
committed. That is it in a nutshell!

What If the Company Was Intended to Be the
Target/Victim of the Offence?

A company will likely not be guilty of an offence where it was
the victim or intended victim. Note, though, that this may not
always be a clear-cut issue, as fraud that results in a benefit to the
company—regardless of intent—could still result in a conviction,
or at least credible allegations, against the company.



2025] A New Criminal Offence in the United Kingdom 465

What Is an “In-Scope” Organisation?

An “in-scope” organisation—that is, an organisation that can
be prosecuted for the new offence—is one that meets at least two
of the following conditions in the financial year that precedes the
year the offence was allegedly committed:

1. Turnover of more than £36 million;
2. Assets of more than £18 million; and
3. More than 250 employees.

Does That Mean That a Small “Out-of-Scope”
Organisation Need Not Concern lItself?

No, that would be a dangerous stance to adopt. Financial ser-
vice businesses will need to have in place antifraud systems and
controls. Therefore, smaller companies in a supply chain may be
compelled by larger companies further up the chain to put in place
reasonable procedures to prevent fraud.

Additionally, a company with decent procedures will likely also
be treated more leniently should the company commit the new
fraud attribution offence.

A Word of Warning

It will be difficult to justify a do-nothing approach. Even com-
panies confident of their ethical orientation run risks if they do not
implement reasonable measures to prevent frauds by their various
employees and other agents.

In Summary

= Section 196 of ECCTA provides that where a senior
manager of an organisation, acting within the actual or
apparent scope of the senior manager’s authority, com-
mits a relevant offence, the organisation will be criminally
liable. Importantly, relevant offences include the “failure
to prevent fraud.”
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= The failure to prevent fraud offence is intended, by design,
to cover circumstances happening overseas, provided there
is some sort of UK nexus. Because of this, it is important
to consider corporate fraud laws in the United States and
in other important jurisdictions.

= An in-scope organisation will be liable if a person asso-
ciated with the organisation commits fraud, unless the
organisation proves it had reasonable procedures in place
to prevent the fraud being committed.

* The authors, attorneys with Faegre Drinker Biddle & Reath LLP, may
be contacted at steven.francis@faegredrinker.com, jeremy.andrews@faegre
drinker.com, isabel.philips@faegredrinker.com, and eli.levy@faegredrinker
.com, respectively.
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