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Continuing Education
 Don’t forget to visit the registration desk to 

grab your CLE/CPE form

 Please complete and return to the registration 
desk before you leave the program

 Your certificate of attendance will be           
emailed to you
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Who’s Who 
and Who’s New 
at the SEC?

Gary Gensler
Chair 
Since 2021
Term expires 2026
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Hester M. Peirce
Commissioner
Since 2018
Term expires 2025

Caroline A. Crenshaw
Commissioner
Since 2020
Term expires 2024

Mark T. Uyeda
Commissioner
Since 2022
Term expires 2023

Commissioner
Since 2022
Term expires 2027

Jaime Lizarraga

#20
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Status of 
Certain SEC 
Rulemaking
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TOPIC STATUS KEY DATES

Universal Proxy Final Rule / 
Effective Effective 9/1/22

Pay for Performance Disclosure Final Rule Effective for FYs ending after 12/16/22

Clawback Rules Final Rule
Stock exchanges have 90 days to issue final 
implementing rules; rules to be effective 
within a year

Share Repurchases Proposed Rule Final rule expected since October 2022

Climate Change Disclosure Proposed Rule Timing uncertain

Cybersecurity Risk Disclosure Proposed Rule Final rules expected April 2023

Modernization of Beneficial 
Ownership Reporting Proposed Rule Final rules expected April 2023

Rule 10b5-1 and Insider Trading Proposed Rule Final rules expected April 2023

Human Capital Management 
Disclosure Enhancements

Expected 
Rulemaking Proposed rule expected since October 2022

Corporate Board Diversity Expected 
Rulemaking Proposed rule was expected April 2023

“Expected” dates are based on latest SEC RegFlex agenda, but actual dates are entirely uncertain; 
actual dates frequently vary significantly from expectations

#19
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Size of companies test: 
 Prohibition triggered if combined capital, surplus & undivided 

profits of each of the companies exceed $41,034,000*
Exemptions:
 Prohibition does not apply if competitive sales 

(measured by gross revenues) are:
─ less than $4,103,400* for either company
─ less than 2% of that company’s 

total sales
─ less than 4% of both companies’ 

total sales 

Clayton Act 
Enforcement
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* Amounts adjusted annually for inflation.

#18

The Clayton Act (Section 8) prohibits individuals from 
simultaneously serving on board or as an executive 
officer of competing companies.

8

 Clayton Act
─ Inquire about current officer and 

director positions

 Diversity Demographics
─ Gender
─ Race/ethnicity
─ Other (LGBTQ+, Veterans, Disabilities)

 Consent to be Named 
in Proxy Statement

D&O 
Questionnaire
Highlights
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Director 
Support 
Levels
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#16

IPO 
governance 

concerns

Insufficient 
board 

diversity

No 
independent/

presiding 
director

Affiliate 
director on 

key 
committee

Insufficient 
board 

independence

Multi-class 
share 

structure
Overboarded

Voting 
results not 
disclosed

Related 
party 

transactions

Common concerns leading to against recommendations:

94.7% average support across Russell 3000
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Director
Overboarding
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Glass Lewis mitigating factors include “size and location of other companies where director serves 
on board, director’s board roles at companies in question, whether director serves on board of any 
large privately-held companies, director’s tenure on boards in question, and director’s attendance 
record at all companies.”

POLICY 
PUBLIC 

COMPANY 
CEO

NON-EXECUTIVE 
DIRECTOR NOTES

ISS 3 5 Mitigating factors can avoid against 
recommendation

Glass Lewis
2

[Own co. plus one]
(any public company 

executive officer)

5 Mitigating factors discussed below

BlackRock 2 4

State Street 2 4 Mitigating factors can avoid against 
vote

T. Rowe 2 4* * Lower limit of 3 for board chairs 
and independent lead directors

Vanguard
2

(any public company 
executive officer)

5

#15
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Board Diversity
Matrix
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Disclosure samples from Nasdaq:  
https://listingcenter.nasdaq.com/assets/Board%20Matrix%20Examples_Website.pdf

NASDAQ RULE Initial Matrix 1 Diverse 
Director

2 Diverse 
Directors

Nasdaq Global 
Select/Global 
Market

Later of August 8, 2022 or 
the date company files 

2022 proxy,
OR

If listed on/after August 6, 
2021, then one year from 

date of listing

August 7, 2023

August 6, 2025

Nasdaq Capital 
Market August 6, 2026

Boards with 5 or 
fewer directors N/A

#14

Year 2 Reminder:
• Matrix must disclose for 

current year + prior year

12

Committee 
Charters
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#13

AUDIT COMPENSATION NOMINATING &
GOVERNANCE

• Review of critical audit 
matters

• Oversee disclosure of 
key performance 
measures (KPIs) similar 
to non-GAAP measures

• Oversight of ESG
reporting?

• Cybersecurity risk 
oversight?

• Eliminate any legacy 
references to directors 
needing to be qualified 
as “outside directors” 
under 162(m) unless 
required for certain 
grandfathered 
compensation

• Human Capital 
Management 
disclosure and general 
oversight?

• Oversee/administer 
rising policies like 
stock ownership 
guidelines, clawback
policies?

• Allocate all/portion of 
ESG oversight?

10
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Board diversity
 Rooney Rule
 Stock exchange requirements

Corporate 
Governance 
Guidelines
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#12

Board refreshment
 Retirement ages, director tenure, failure 

to receive majority vote, change in 
principal occupation

Director overboarding
 Notice of new boards, preventative policies

14

 Virtual-only meetings declined slightly 
in 2022 
─ some meetings returned to in-person

 Expect more in-person meetings 
in 2023

 Hybrid continues to be viewed as 
worst of all options

 Virtual platforms enhanced
─ Provide livestream of audio and video
─ Provide authentication of attendees
─ Permit shareholder interaction for Q&A

Virtual 
Meetings

More Governance, Executive Compensation, ESG and SEC Updates 
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SWOP 
is Back!
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. . . and the answer is easy . . . 

ANNUAL!
 2011  2017  2023 

 Was your last Say on Pay Frequency proposal 
six years ago?

 Proxy cards generally must state “1 Year” 
(not “One Year” or “Annual”)

 Remember to make a final frequency decision 
and report it in Form 8-K with voting results

#10
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Most popular topics:
Talent development, compensation and benefits, health and safety, 
commitment to DEI, pandemic measures, employee engagement, 
employee geography, leadership development, employee resource groups

Biggest trends compared to 2021:
Increased diversity breakdown disclosures, increased employee geography 
disclosures, increased turnover disclosures

Most likely areas for SEC rulemaking:
Turnover data, skills and development training, compensation/benefits and 
workforce demographics

Human Capital 
Management
Disclosures
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Benchmark 
Peer Disclosure

Compare ESG
Reports (if any)

Engage with 
Shareholders

Audit Data 
as part of 

Disclosure Controls

#9
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EDGAR & 
XBRL 
Updates
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Glossy 
Annual 
Reports

 Current rule: 
Must post any 14a-3 “glossy” annual report on corporate website

 Effective January 11, 2023: 
Must submit any 14a-3 “glossy” annual report on EDGAR (as PDF)

Forms 144
 Current rule: 

Form 144 can be filed in paper and mailed or emailed to SEC
 Effective April 23, 2023: 

Must file Form 144 on EDGAR (no requirement to send to stock exchange)

Form 11-Ks

 Current rule: 
Can file Form 11-K in paper, although most file on EDGAR already

 Effective January 22, 2023: 
Must file Form 11-K on EDGAR

 Effective July 11, 2025:  
Must tag Form 11-K financial statements in XBRL

#8

18

 SEC Staff has sent some futures comment 
letters to some companies encouraging more 
tailored, less boilerplate, disclosure

 Two topics:
─ Board leadership structures
─ Board oversight of risk and role of independent board 

leadership

 Focus on “why” your structure is right for 
your company

Comment Letters: 
Board Risk 
Oversight & 
Leadership 
Disclosure

More Governance, Executive Compensation, ESG and SEC Updates 
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 Exposure to affected areas through operations, 
employees, investments, sanctions, or 
legal/regulatory uncertainty

 Direct or indirect reliance on good/services
 Actual or potential disruptions in supply chain
 Business relationships with and assets in affected 

areas
 Board oversight of risks
 New/heightened risk 

of cyberattacks
 Known trends/uncertainties
 Critical accounting estimates
 Non-GAAP adjustments

Dear Issuer:
Russia/Ukraine * 
Supply Chain 
Issues

More Governance, Executive Compensation, ESG and SEC Updates 

“We note your adjustment to add an
estimate of lost revenue due to [Russia’s
invasion of Ukraine and/or supply chain
disruptions]. Recognizing revenue that was
not earned during the period presented
results in the use of an individually tailored
revenue recognition and measurement
method which may not be in accordance
with Rule 100(b) of Regulation G. Please
remove these adjustments. Refer to
Question 100.04 of the Division’s C&DI for
Non-GAAP Financial Measures.”

#6

CorpFin Sample Letter to Companies, May 2022, available at https://www.sec.gov/corpfin/sample-letter-
companies-pertaining-to-ukraine.. 

20

Risk Factor 
Hot Topics
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#5 RISING

 International Political/Economic/Operational Risks
 Ukraine/Russia (often as the first risk factor)

 Ethical, Social, and Environmental Considerations
 Cybersecurity, Data Privacy, and Information Technology
 Natural Disasters, Climate Change Law & Regulation
 Supply Chain
 Recent/Specific Market Risks

 Volatility
 Securities Analysts May Downgrade or Cease Coverage

FADING

 COVID-19 (often more genericizing than dropping)
 Brexit
 Third party credit risk
 Valuation of Goodwill and Intangible Assets
 Debt Covenants, Risk of Default

21

 Describe and quantify factors that contributed to 
material period-to-period changes

 Describe any unusual or infrequent events 
or transactions

 Explain components of revenue or expense 
(acquisitions/organic, price/volume, etc.)

 Disclose known trends and uncertainties
 Liquidity and capital resources
 Consideration of impairment, including risk of 

impairment

MD&A
Reminders 
in Turbulent 
Markets

More Governance, Executive Compensation, ESG and SEC Updates 
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SEC adopted changes to modernize filing fee disclosures 
and payment methods, effective May 31, 2022

SEC Filing 
Fee Exhibit
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OUT: 
Cover Page Fee Table

IN: 
Exhibit 107

XBRL Required:
 7/31/2024 (LAFs)
 7/31/2025 (all others)

#3
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SEC requests that paper “courtesy 
copies” not be sent unless specifically 
requested by Staff.

Courtesy 
Copies:  
Thanks, but 
no thanks!

More Governance, Executive Compensation, ESG and SEC Updates 

#2

24

 Pay Ratio: Need new median employee?
 Section 16: Any late filings?
 Exhibits: Review Description of Capital Stock 

and Registration Statements for Auditors 
Consent

 New Directors: Identify source of candidate
 Equity Plan Proposals: Any plans expiring, 

need more shares, extensions?
 Director Attendance: Check meeting 

attendance to date
 Pay for Performance Disclosure: 

Start preparing for new disclosure…

Proxy Prep: 
Checklist 
of Things 
to do Now!

More Governance, Executive Compensation, ESG and SEC Updates 
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In Other News ….
(What happened since November?)
Emily Donaher
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 Letter campaign calling for increased board diversity 
disclosure

 Russell 3000 companies
 13% - exemplary disclosure

─ Diversity information by director
 63% - partial disclosure

─ Aggregated diversity disclosure
 24% - no disclosure

Russell 3000 
Board Diversity 
Disclosure 
Initiative
(November 15)

More Governance, Executive Compensation, ESG and SEC Updates 
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 AT&T settled by paying $6.25 million, and three 
IR executives each paid $25,000

 AT&T missed quarterly revenue estimates for 
two quarters and was concerned about missing 
estimates for a third quarter

 CFO instructed IR team to make calls to “work 
the analysts who still have equipment revenue 
too high” 
─ IR team made about 20 calls to analysts
─ Allegedly disclosed smartphone sales data (equipment data 

and upgrade rates), even though internal documents 
suggested this information was “material”

 Analysts substantially reduced their revenue 
forecasts, leading to consensus revenue just 
below the level AT&T eventually reported

AT&T’s Reg FD 
Settlement
(December 5)

More Governance, Executive Compensation, ESG and SEC Updates 
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SEC issued universal proxy C&DIs
 Company does not include dissident nominees 

on proxy card if it determines shareholder failed 
to comply with advance notice bylaws

 If shareholder initiates litigation to dispute 
exclusion, company must disclose that it 
determined nominations to be invalid and a 
description of the basis for the conclusion and 
potential implications if they were valid (company 
would need to re-solicit)

 Dissidents must use their own proxy card

SEC Universal 
Proxy C&DIs
(December 6)

More Governance, Executive Compensation, ESG and SEC Updates 
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AIMCO Proxy Fight – December 16
 L&B nominated two candidates for three seats
 ISS recommend in favor of one L&B nominee and vote on 

L&B proxy card
 Shareholders elected one L&B nominee and two      

company nominees
Argo Proxy Fight – Withdrawn earlier
 CRM nominated two candidates for seven seats
 ISS and GL recommend for company’s nominees; CRM 

withdrew nominations
Aim ImmunoTech Proxy Fight – Found invalid
 DE courts found dissident did not comply with advance 

notice bylaws

UPC – Early 
Returns

More Governance, Executive Compensation, ESG and SEC Updates 
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 SEC issued new and revised C&DIs
– Certain adjustments misleading under Reg G –

– Excluding normal cash operating expenses that occur 
repeatedly or occasionally (including at irregular intervals) may 
be misleading; analysis depends on company’s business

– Individually tailored accounting principles (revenue 
recognition) - may be misleading

– Inadequate labelling – may be misleading
– Failure to identify and describe as non-GAAP
– Presenting measures with label that does not reflect actual 

nature of measure

– Greater or equal prominence rules applies to:
– Ratios, charts/graphs, discussion and analysis

 SEC continues to issue many comment letters on non-
GAAP compliance

Non-GAAP 
C&DIs
(December 13)

More Governance, Executive Compensation, ESG and SEC Updates 
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Nasdaq Board 
Diversity Rules:
Amended 
Compliance Dates
(December 14)
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NASDAQ RULE Initial Matrix 1 Diverse 
Director

2 Diverse 
Directors

Nasdaq Global 
Select/Global 
Market

December 31,
2022

December 31, 
2023

December 31, 
2025

Nasdaq Capital 
Market

December 31, 
2026

Boards with 5 or 
fewer directors N/A

Year Two Reminder:
• Matrix must disclose for current year + prior year
• Requirement to disclose prior year is considered 

satisfied if matrix for the prior year is publicly available 
(such as in a filed proxy statement, or if still posted on 
the company’s website)

If Post on Website:
• Can satisfy requirement by submitting URL to 

drivingdiversity@nasdaq.com

32

Compliance Dates
 January 27, 2023 – SEC rule effective
 February 27, 2023 – NYSE/Nasdaq deadline
 November 28, 2023 – Latest possible effective 

date
─ Companies will have 60 days to adopt compliant 

clawback policy
Additional check boxes on Form 10-K
 Effective date uncertain

Form 10-K Cover 
Check Boxes for 
Clawback Rules

More Governance, Executive Compensation, ESG and SEC Updates 
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Insider Trading Arrangements 
and Related Disclosure
Amy Seidel 

31
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 Concerns about market integrity and investor 
confidence
─ 10b5-1 trades viewed as outperforming trading by insiders not 

pursuant to plans
─ Study suggesting public companies disproportionately disclose 

positive news ahead of predetermined trade dates

 Congressional pressure over concerns that 
10b5-1 plans were vehicle for abuse, providing 
windfalls to executives

 Approved by rare 5-0 vote
 Issuer transactions largely exempt and subject 

to further review

Why?

More Governance, Executive Compensation, ESG and SEC Updates 
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Requires Cooling Off Period Before 1st Trade
 Officers and directors – expires later of:

─ 90 days after adoption 
─ Two business days following disclosure of financial 

results in 10-K or 10-Q for the quarter in which the plan 
was adopted

─ And, in no event more than 120 days after adoption

 Persons other than D&Os and issuers:
─ Expires 30 days after adoption

 No cooling off period required for issuers
 No financial hardship exemption
 Applies to certain modifications

─ Change to amount, price or timing (or formula impacting 
the foregoing)

Rule 10b5-1(c) 
Amendments

More Governance, Executive Compensation, ESG and SEC Updates 

Applies to Section 
16 officers

36

 Prohibit Overlapping Plans by                                 
All Non-Issuers
 Cannot have multiple plans in place

─ Series of separate contracts with different B-Ds can be 
treated as a single “plan”

─ May have one later-commencing plan under which 
trading not authorized to commence until current plan is 
completed/expired

─ Exemption for plans for sell-to-cover transactions to 
satisfy tax withholding obligations upon vesting

 Limit Single-Trade Plans by All Non-Issuers
 Only one plan designed to effect transaction in 

single-trade in any 12-month period
─ Exemption for sell-to-cover plans

Rule 10b5-1(c) 
Amendments

More Governance, Executive Compensation, ESG and SEC Updates 
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D&O Certification – include certification in plan:
 Not aware of MNPI (personal determination)
 Adopting in good faith and not as part of a plan or 

scheme to evade Rule 10b-5
Amended Good Faith Condition
 Trader must act in good faith “with respect to the 

contract, instruction or plan” (expands good faith 
requirement currently applicable to adopting the plan)
─ Must be “operated” in good faith during life of the plan
─ This is the only new condition that applies to issuers as well

Rule 10b5-1(c) 
Amendments

More Governance, Executive Compensation, ESG and SEC Updates 
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REMEMBER!
 All of the current provisions of Rule 10b5-1(c) 

still apply to be eligible for safe harbor
 Must not have MNPI when entering into the 

contract, instruction or plan
─ Cannot rely on cooling off period to “cleanse” MNPI

Original Rule 
10b5-1(c)
Still Applies!

More Governance, Executive Compensation, ESG and SEC Updates 
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Rule 10b5-1 and 
Insider Trading
Disclosures

More Governance, Executive Compensation, ESG and SEC Updates 

Material terms do 
not require disclosure 

of “price”
Non-Rule 10b5-1 trading arrangement is an arrangement that does not satisfy all of the 
conditions of Rule 10b5-1, but nonetheless may not violate Rule 10b-5.

Quarterly Disclosure of 
Trading Arrangements*

(Item 408(a))

Annual Disclosure of Insider 
Trading Policies & Procedures

(Item 408(b)

 Any director or Section 16 officer
 Adopts or terminates (includes 

modifications)
 Rule 10b5-1 trading arrangement 

and/or any non-Rule 10b5-1 
trading arrangement

 Describe material terms (in 10-
Q/10-K)
─ Name/title
─ Date of adoption or termination
─ Duration of the arrangement
─ Aggregate number of securities 

to be purchased/sold
Must be iXBRL tagged

 Whether policies/procedures 
adopted and, if not, why not
─ Required in 10-K/proxy
─ Must be iXBRL tagged

 File policy and procedures as 
exhibit to 10-K
─ Consider incorporating 

procedures into policy 

37
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 Adds a box to check on Form 4s and Form 5s 
if reported transaction was intended to satisfy 
Rule 10b5-1(c)

 Requires two business day reporting of                  
gifts on Form 4s

Form 4s and 5s
Disclosures

More Governance, Executive Compensation, ESG and SEC Updates 
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SEC commentary in release states:
“a donor of securities violates Section 10(b) if the donor gifts a 
security of an issuer in fraudulent breach of a duty of trust and 
confidence when the donor was aware of material nonpublic 
information about the security or issuer, and knew or was 
reckless in not knowing that the donee would sell the securities 
prior to the disclosure of such information.”

 Revisit policies on gifting in insider trading 
policy (or absence thereof)

 Particularly relevant to year-end charitable 
gifts/contributions
─ Although, SEC noted 10b5-1(c) is available for a 

bona fide gift

Guidance on 
Gifts

More Governance, Executive Compensation, ESG and SEC Updates 
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New Item 402(x) requires annual disclosure in       
10-K/proxy of policies and practices on timing of 
awards in relation to disclosure of MNPI
 How board determines when to grant awards (such as 

predetermined schedules)
 Whether the board/comp committee takes MNPI into 

account when determining timing and terms of awards
 Whether company has timed disclosure of MNPI for 

purpose of affecting the value of compensation

Option/SAR 
Grants
Describe 
policies

More Governance, Executive Compensation, ESG and SEC Updates 
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Disclose tabular information if during the last year:
 Options/SARs granted to NEOs
 During period beginning 4 business days before and 

ending 1 business day after
 Filing of 10-K, 10-Q or 8-K announcing MNPI

─ Other than Item 5.02 8-K disclosing material option grant

Disclosure must be iXBRL tagged

Options/SAR 
Grants
Table

More Governance, Executive Compensation, ESG and SEC Updates 
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Key Dates
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February 27, 2023
 10b5-1(c) rule changes effective
 Existing 10b5-1 plans grandfathered (unless 

modified)

April 1, 2023
 Form 4s and Form 5s filed after this date

April 1, 2023: 10-Ks, 10-Qs and Proxy 
Statements for periods beginning on or after 
this date (October 1 for SRCs)
 Quarterly disclosure of 10b5-1 plans
 Annual disclosure of insider trading policies and 

procedures
 Annual table regarding option/SAR grants close in 

time to material news

Is this an April 
Fool’s Day Joke?

(Answer: No.)

For 12/31 FYE companies (non-SRC/EGC):
 10-Q for quarter ending 6/30/23
 10-K and proxy for year ending 12/31/23 - ??

45

 Amend insider trading policy, and related memos 
and training materials

 Prepare to file insider trading policy
 Inventory existing trading arrangements
 Review any new 10b5-1 plans for compliance with 

new rules
 Monitor dates of option/SAR grants (and/or 

consider policy/practice regarding grant timing)
 Ensure Section 16 filing team is aware of the 

changes to Form 4 and Form 5 (check box for 10b5-
1 plans and gift reporting)

 Notify and educate officers, directors and 
employees of the changes

 Reflect the above in disclosure controls and 
procedures

What Do We 
Need To Do?

More Governance, Executive Compensation, ESG and SEC Updates 
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Executive Compensation 
Updates
Amy Seidel

47

Background and Context
 New rules additive to SOX 304 clawbacks
 Rulemaking required by Dodd-Frank Act of 

2010
 DOJ expected to issue guidance on how 

government would consider clawbacks
creating personal accountability for 
cooperation credit

 New rule do not impact clawbacks companies 
have voluntarily adopted for misconduct, etc. 
(SEC rule only relates to clawbacks triggered 
by restatements)

Clawback Rules

More Governance, Executive Compensation, ESG and SEC Updates 
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Policy Requirements
 Adopt written policy providing that if:

─ Accounting restatement due to material noncompliance 
with financial reporting requirements, and

─ Noncompliance resulted in overpayment of incentive 
compensation within the three completed fiscal years 
preceding the date the restatement was required, 

Then, company will recover from its current and 
former executive officers, on a reasonably prompt 
basis the amount of any such erroneously awarded 
incentive-based compensation

 Restatement required regardless of whether there 
was misconduct
─ Exceptions for retrospective application of change in 

accounting principle, revision to reportable segments or 
changes in capital structure

─ Exceptions where cost to recover exceeds recovery, 
violate home country laws (based on opinion of counsel) 
or would disqualify tax-qualified retirement plan

Clawback Rules

More Governance, Executive Compensation, ESG and SEC Updates 
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Financial Restatement
 Corrects an error in previously issued financial statements 

that is material (“Big R”)
 Would result in a material misstatement if the error was left 

uncorrected, or if correction of the error was recorded only in 
the current period (“Little R”)

Executive Officer
 Section 16 officers

Incentive Compensation
 Compensation granted, earned or vested based wholly or in 

part upon attainment of a financial reporting measure
 Includes GAAP and non-GAAP measures and stock price and 

TSR
 Generally covers annual bonuses and performance-based LTI

─ But not salary, discretionary bonuses, time-based vesting awards or 
awards based on strategic goals (M&A, opening new stores, increasing 
market share)

Definitions

More Governance, Executive Compensation, ESG and SEC Updates 
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10-K
 Check boxes
 File policy as exhibit

Proxy Statement
 Disclosures required about restatement and 

recoupment if clawback is triggered
 SCT instruction to reduce amounts previously reported 

as compensation by any amounts recovered

Clawback
Disclosure

More Governance, Executive Compensation, ESG and SEC Updates 
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 Begin reviewing existing policies to determine changes 
(or draft new policy, if applicable)

 Identify compensation potentially subject to recovery
 Ensure controls exist to recalculate results if needed
 Review plans/agreements to ensure awards are subject 

to clawback policy as in effect from time to time and 
review any termination release language so it doesn’t 
conflict

 Consider implications for structuring incentive 
compensation and possible deferral alternatives

Clawback
Policies:
What to do Now

More Governance, Executive Compensation, ESG and SEC Updates 

49

50

51



18

52

 Proxy statement must include Executive Pay versus 
Performance (PVP) disclosures 

 Reports relationship between “compensation                    
actually paid” for CEO and other NEOs and company 
financial performance

 For purposes of the PVP disclosure table, the measures        
of company financial performance are 
─ TSR
─ Net Income 
─ A “Company-Selected Measure”

– The most important financial performance measure 
selected by the company 

 Company TSR is also compared to peer group TSR

Pay versus
Performance

Pay Versus Performance

53

Pay for Performance Table

Pay Versus Performance

Year
Summary 

Compensation 
Table Total to PEO

Compensation 
Actually Paid to

PEO1

Average 
Summary 

Compensation 
Table Total for

Non-PEO NEOs

Average 
Compensation 

Actually Paid to
Non-PEO NEOs

Value of Initial Fixed $100 
Investment Based On:

Net Income CSM:
[___]Company 

TSR
Peer Group 

TSR

(a) (b) (c) (d) (e) (f) (g) (h) (i)

2022 $ $ $ $ $ $ $

2021 $ $ $ $ $ $ $

2020 $ $ $ $ $ $ $

C O M P E N S AT I O N  R E P O R T E D

(b) Total Compensation directly from 
Summary Compensation Table total 
for each covered year for the PEO

 If more than one person served 
as PEO for a covered year, add 
additional column for such person

 Includes separation pay, new hire 
equity grants, etc. Explain one-
time payments in footnotes

(c) Adjusted total for PEO, as 
adjusted to reflect “compensation 
actually paid”

 Footnotes to this column will 
include adjustments, as shown in 
the additional reconciliation tables

(d) Total Compensation directly from 
Summary Compensation Table for other 
NEOs, except that the average from the 
Summary Compensation Table for the 
other NEOs is used

 Identify in a footnote the                    
individual NEOs in each year

 Simple average, no matter how many 
NEOs in a year; includes separation 
pay, new hire equity grants, etc. Explain 
one-time payments in footnotes

(e)  Average SCT total for other 
NEOs, as adjusted to reflect 
“compensation actually paid”

 Footnotes to this column will 
include adjustments, as shown in 
the additional reconciliation tables

54

Reconciliation Between Summary Compensation 
Table and “Compensation Actually Paid”

 This is where the total compensation amounts from the Summary Compensation Table (SCT) are 
adjusted to show Compensation Actually Paid for the PVP Table
─ For equity awards, adjust the value of stock and option awards from the Summary Compensation Table amounts
─ For pension costs, adjust the change in pension value

 The PVP Table does not show W-2 compensation for the covered year
 For the non-PEO NEOs, compensation is adjusted as described above and then averaged for the 

covered year
 These adjustments may cause Compensation Actually Paid to be a negative amount

Pay Versus Performance

Year Summary Compensation 
Table Total to PEO Equity Adjustment Pension Adjustment Compensation 

Actually Paid

2022 $ $ $ $

2021 $ $ $ $

2020 $ $ $ $
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Explanation of Connection 
Between Pay and Performance

 Must provide comparison of several relationships 
over the required time period
 Comp actually paid compared to: 

 the Company’s cumulative TSR
 the Company’s net income
 The Company selected measure

 Company TSR vs Peer Group TSR
 Explanation of relationship between pay                 

and performance

This comparison and 
explanation can be a 
chart, line plot, graph, 
or narrative

Pay Versus Performance

56Pay Versus Performance

Table of Most Important 
Performance Metrics
 3 to 7 measures
 The CSM in the PVP Table should be first
 Can be one list or two

─ For example, separate for PEO and other 
NEOs

 Non-financial ok 
─ as long as at least 3 financial measures

Most Important 
Performance Measures

Revenue

Return on Invested Capital

Relative Total Shareholder Return

EBITDA

Diversity, Equity & Inclusion (DEI)
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Presented by:

Navigating the 2023 Annual Report and Proxy Season

The Renewed Focus on Corporate 
Compliance in Government Investigations
Nick Klinefeldt

68

Compliance is Top-of-Mind 
for Current Government Officials 
Kenneth A. Polite, Assistant Attorney General, DOJ Criminal Division 
 Previously served as the Chief Compliance Officer for Entergy, a Fortune 500 energy 

company
Glenn Leon, recently selected as Fraud Section Chief, 
DOJ Criminal Division
 Previously served as the Chief Ethics & Compliance Officer at Hewlett Packard

Gurbir Grewal, SEC, Director of Enforcement
 In his first publicized speech as Director of the SEC’s Division of Enforcement, Grewal spoke 

about the importance of “modeling excellence” in compliance efforts
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AAG Polite’s Recent Remarks 
on Compliance
 On March 25, 2022, Assistant Attorney General Kenneth 

A. Polite spoke at NYU Law’s Program on Corporate 
Compliance and Enforcement 

 DOJ expects “an effective corporate compliance program 
to be much more than a company’s policies, procedures, 
and internal controls.” DOJ expects to see programs that 
“(1) are well designed, (2) are adequately resourced and 
empowered to function effectively, and (3) work in 
practice.”

More Governance, Executive Compensation, ESG and SEC Updates 
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AAG Polite’s Recent Remarks 
on Compliance
 Then in a significant departure, AAG Polite elevated the role of the CCO in 

corporate resolutions: “In order to further empower Chief Compliance 
Officers, for all of our corporate resolutions (including guilty pleas, deferred 
prosecution agreements, and non-prosecution agreements), I have asked 
my team to consider requiring both the Chief Executive Officer and the Chief 
Compliance Officer to certify at the end of the term of the agreement that the 
company’s compliance program is reasonably designed and implemented 
to detect and prevent violations of the law (based on the nature of the legal 
violation that gave rise to the resolution, as relevant), and is functioning 
effectively.” 

More Governance, Executive Compensation, ESG and SEC Updates 
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AAG Polite’s Recent Remarks 
on Compliance
 “In instances where a monitor is not imposed and a 

company is required to provide annual self-reports on 
the state of their compliance programs, we will 
consider requiring that the CEO and the CCO will 
also have to certify that all compliance reports 
submitted during the term of the resolution are true, 
accurate, and complete.” 
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AAG Polite’s Recent Remarks 
on Compliance
 DOJ also expects companies to measure and test the 

effectiveness of their compliance programs. 
 AAG Polite put it this way: “We are also interested in 

how a company measures and tests its culture—at all 
levels of seniority and throughout its operations—and 
how it uses the data from that testing to embed and 
continuously improve its ethical culture.” 

More Governance, Executive Compensation, ESG and SEC Updates 
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AAG Polite’s
Summation
AAG Polite concluded: “Our 
message is clear – companies 
that make a serious investment 
in improving their compliance 
programs and internal controls 
will be viewed in a better light 
by the Department. Support 
your compliance team now or 
pay later.”
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Deputy Attorney General Monaco 
Announces Criminal Enforcement 
Policy Changes
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DAG Monaco’s Policy Pronouncements
 During a speech on September 15, 2022, Deputy AG Lisa 

Monaco announced significant policy changes to DOJ’s corporate 
enforcement strategy. 

 DOJ expects companies to do more to police themselves through 
investments in corporate compliance. 

 Policy changes address prioritization of individual accountability; 
evaluation of prior misconduct, cooperation, and compliance 
program in determining corporate resolutions; benefits of 
voluntary self-disclosure; and use of monitors.

More Governance, Executive Compensation, ESG and SEC Updates 
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Renewed Focus on the 
Timeliness of Cooperation 
 “Going forward, undue or intentional delay in producing information or 

documents—particularly those that show individual culpability—will 
result in the reduction or denial of cooperation credit.”

 “If a cooperating company discovers hot documents or evidence, its 
first reaction should be to notify the prosecutors. This requirement is in 
addition to prior guidance that corporations must provide all relevant, 
non-privileged facts about individual misconduct to receive any 
cooperation credit.”
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Benefits of Voluntary 
Self-Disclosure
 Self-disclosure remains the 

“clearest path” to avoiding a guilty plea 
or indictment. 

 DOJ seeks “to reward those companies 
whose historical investments in 
compliance enable voluntary self-
disclosure and to incentivize other 
companies to make the same 
investments going forward.” 

More Governance, Executive Compensation, ESG and SEC Updates 
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Benefits of Voluntary Self-Disclosure
 “[F]or the first time ever, every Department component that prosecutes 

corporate crime will have a program that incentivizes voluntary self-
disclosure. If a component currently lacks a formal, documented policy, 
it must draft one.”

 “Absent aggravating factors, the Department will not seek a guilty plea 
when a company has voluntarily self-disclosed, cooperated, and 
remediated misconduct.”

 “In addition, the Department will not require an independent 
compliance monitor for such a corporation if, at the time of resolution, 
it also has implemented and tested an effective compliance program.”

More Governance, Executive Compensation, ESG and SEC Updates 
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Focus on Corporate Culture 
and Financial Incentives
 “[R]esourcing a compliance department is not enough; it must also be 

backed by, and integrated into, a corporate culture that rejects wrongdoing 
for the sake of profit.”

 Companies should hold financially accountable all individuals who contribute 
to criminal misconduct by, e.g., employing “clawback provisions” and/or 
escrowing compensation.

 “Compensation systems that clearly and effectively impose financial 
penalties for misconduct can deter risky behavior and foster a culture of 
compliance.”

 Companies should also promote compliance by using affirmative 
benchmarks to reward compliance-promoting behavior.
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Focus on Corporate Culture and 
Financial Incentives
 “Going forward, when prosecutors evaluate the strength of a company’s 

compliance program, they will consider whether its compensation systems 
reward compliance and impose financial sanctions on employees, 
executives, or directors whose direct or supervisory actions or omissions 
contributed to criminal conduct.”

 Criminal Division to provide further guidance by end of year on how to 
reward corporations that employ clawback or similar arrangements.
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Focus on 
“Ephemeral Messaging”
 DOJ prosecutors should consider, 

among other things, “whether the 
corporation has implemented effective 
policies and procedures governing the 
use of personal devices and third-party 
messaging platforms to ensure that 
business-related electronic data and 
communications are preserved.”

More Governance, Executive Compensation, ESG and SEC Updates 
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Focus on 
“Ephemeral Messaging”
 Prosecutors should also consider whether a 

corporation seeking cooperation credit in 
connection with an investigation has instituted 
policies to ensure that it will be able to collect 
and provide to the government all non-privileged 
responsive documents relevant to the 
investigation, including work-related 
communications (e.g., texts, e-messages, or 
chats), and data contained on phones, 
tablets, or other devices that are used by its 
employees for business purposes.
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Focus on “Ephemeral Messaging”
 “We continue to see in multiple investigations instances where one 

party or firm that used off-channel communications has preserved and 
produced them, while the other has not. Not only do these failures delay 
and obstruct investigations, they raise broader accountability, integrity 
and spoliation issues.  A proactive compliance approach requires 
market participants to not wait for an enforcement action to put in place 
appropriate policies and procedures to preserve these communications 
and anticipate these emerging challenges.”

– SEC Director of Enforcement, Gurbir S. Grewal, Oct. 6, 2021
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Compliance as a Risk Mitigation Tool 
in a Tough Enforcement Climate
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The Role of Compliance as a Risk Mitigation 
Tool in Government Enforcement
 Domestic and international government authorities consistently stress 

the same core components of a corporate compliance program:
– U.S. Sentencing Guidelines for Corporations
– DOJ Fraud Section’s Corporate Enforcement Policy (CEP)
– DOJ Antitrust Division Guidance
– OFAC Compliance Framework
– U.K. Financial Conduct Authority Financial Crime Guide
– U.K. Bribery Act Guidance
– World Bank Group Integrity Compliance Guidelines

More Governance, Executive Compensation, ESG and SEC Updates 
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The Role of Compliance as a Risk Mitigation 
Tool in Government Enforcement
 The United States Sentencing Guidelines

– Organizations can receive a reduction in their culpability score if their compliance 
programs meet certain requirements, meaning that a company may receive a significantly 
lower fine.

 The Principles of Federal Prosecution of Business Organizations 
“The Filip Factors”
– DOJ prosecutors are required to consider “the adequacy and effectiveness of the 

corporation’s compliance program at the time of the offense, as well as at the time of a 
charging decision,” meaning an adequate compliance program may mitigate the terms of 
a criminal resolution or avoid one altogether.

More Governance, Executive Compensation, ESG and SEC Updates 
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The Role of Compliance as a Risk Mitigation 
Tool in Government Enforcement
 On June 1, 2020, the Criminal Division of the U.S. Department of Justice 

released updated guidance to its prosecutors on how to evaluate the design, 
implementation, and effective operation of corporate compliance programs:
– A company’s assessment of risks is the “starting point” for evaluating the design of 

compliance programs, and under the guidance prosecutors should probe how the risk 
assessment informed “why the company has chosen to set up the compliance program 
the way that it has, and why and how the company’s compliance program has evolved 
over time.”

More Governance, Executive Compensation, ESG and SEC Updates 
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The Role of Compliance as a Risk Mitigation 
Tool in Government Enforcement
 DOJ Fraud Section’s Corporate Enforcement Policy (CEP)

– Presumption that a company will receive a declination absent aggravating circumstances 
when it voluntarily self-discloses misconduct, fully cooperates, and provides “timely and 
appropriate” remediation.

– The CEP defines timely and appropriate remediation to include: “Implementation of an 
effective compliance and ethics program” measured by, among other items, a culture of 
compliance, the dedication of resources, the authority and independence of the 
compliance function, and the effectiveness of a company’s risk assessment, 
auditing and reporting functions.
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The Role of Compliance as a Risk Mitigation 
Tool in Government Enforcement
 The Securities and Exchange Commission (SEC)

– Four factors identified in the Seaboard Report used when determining appropriate 
charges and remedies are self-policing, self-reporting, remediation, and cooperation.  

 In addressing corporate “self-policing” the SEC asks:
– How did the misconduct arise? Is it the result of pressure placed on employees to achieve 

specific results, or a tone of lawlessness set by those in control of the company? What 
compliance procedures were in place to prevent the misconduct now uncovered? 
Why did those procedures fail to stop or inhibit the wrongful conduct?
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The Role of Compliance as a Risk Mitigation 
Tool in Government Enforcement
 The Resource Guide to the U.S. Foreign Corrupt Practices Act, published jointly 

by the Criminal Division of the U.S. Department of Justice and the Enforcement 
Division of the U.S. Securities and Exchange Commission
 The guide contains the “hallmarks of effective compliance programs” that DOJ and the 

SEC consider when evaluating corporate compliance programs in the context of an FCPA 
enforcement action (but which in practice apply more broadly):
─ Commitment from Senior Management
─ Clearly Articulated Policies
─ Code of Conduct
─ Oversight, Autonomy and Resources
─ Testing and Risk Assessment 
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The Role of Compliance as a Risk Mitigation 
Tool in Government Enforcement
 U.K. Financial Conduct Authority (FCA) 
 “A firm’s efforts to combat financial crime should be subject to challenge. We expect 

senior management to ensure that policies and procedures are appropriate and 
followed.” Self-assessment questions are: 
– How does your firm ensure that its approach to reviewing the effectiveness of financial 

crime systems controls is comprehensive?
– What are the findings of recent internal audits and compliance reviews on topics 

related to financial crime?
– How has the firm progressed remedial measures?”
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The Role of Compliance as a Risk Mitigation 
Tool in Government Enforcement
The U.K. Bribery Act 
 Affirmative defense of “adequate procedures” which can shield a company from 

prosecution for the strict liability offense of failing to prevent bribery.
 Ministry of Justice Guidance sets forth factors which may be considered adequate 

in evaluating corporate compliance programs:
─ Proportionate procedures
─ Top-level commitment
─ Risk assessment
─ Due diligence
─ Communication (including training)
─ Monitoring and review
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Proxy Disclosure:
Director Disclosure Workshop
Emily Donaher
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Director 
Disclosure
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 Easy to read bios (sections/bullets)
 Director photos
 Demographic tables/charts
 Enhance details about committees        

and board leaders
 Cover letter from board or                       

board leadership
 Committee chair quotes
 Video clips
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Director Bio
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Director Bio

#2
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Director Bio
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Director Bio
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Director Bio
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Highlight ESG
Experience
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Highlight 
Director Leader 
Responsibilities
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Meet Our 
Independent 
Lead Director
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Cover Letter 
from Board 
Leadership
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Highlight the 
Committees
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Highlight the 
Committees
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Show How Hard 
They Work
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Vote For Me!
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Draw Attention 
to Highlights
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Understand           
Our Board 
Refreshment
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Call Us
…well, maybe  
email us
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Show the 
Board’s              
Track Record
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And the Oscar 
goes to ….
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NEOs are  
People Too
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Flurry of SEC 
Rulemaking

TOPIC STATUS KEY DATES

Universal Proxy Final Rule / 
Effective Effective 9/1/22

Pay for Performance Disclosure Final Rule Effective for FYs ending after 12/16/22

Clawback Rules Final Rule
Stock exchanges have until 2/27/23 to issue 
final implementing rules; rules to be effective 
no later than 11/27/23

Rule 10b5-1 and Insider Trading Final Rule Effective 2/27/23; compliance dates 
generally tied to 4/1/23

Climate Change Disclosure Proposed Rule Final rules expected April 2023

Share Repurchases Proposed Rule Final rules expected April 2023

Cybersecurity Risk Disclosure Proposed Rule Final rules expected April 2023

Human Capital Management 
Disclosure Enhancements

Expected 
Rulemaking Proposed rule expected April 2023

Corporate Board Diversity Expected 
Rulemaking Proposed rule expected October 2023

“Expected” dates are based on latest SEC RegFlex agenda, but actual dates are entirely uncertain; 
actual dates frequently vary significantly from expectations
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The World 
According to the 
SEC: Fact Sheets
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The World 
According to the 
SEC: Office Hours 
with Gary Gensler
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Requires companies to make disclosure regarding 
climate change matters, including:
 Risks, strategy, governance and risk 

management
 GHG emissions metrics (Scope 1 and 2, and for 

some Scope 3)
 Targets and transition plans
 Disclosure in financial statements
Take-Aways:
- Highly controversial rulemaking; will likely be challenged 

through litigation
- Consider conducting “gap” analysis to compare current 

state to proposed rules

Climate Change 
Disclosure
(Proposed rule)
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Requires reporting of share repurchase data on 
new Form SR no later than first business day 
after purchase, and enhances disclosure 
requirements about share repurchase program
Take-Aways:
- May result in speculation about day-to-day decisions by 

issuer in effecting repurchases 
- Why isn’t company buying back shares when price seems low?  

Does it imply that there is some material information?

- Additional compliance requirements and costs
- Additional disclosure unlikely to add much as most 

companies have same reason for repurchasing stock (tax 
efficient way to return capital to shareholders and offset 
dilution, especially when shares are undervalued) 

- Note also the 1% excise tax on repurchases under 
Inflation Reduction Act of 2022

Share 
Repurchases
(Proposed rule)
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Requires:
 Reporting of material cyber incidents on Form 8-

K within 4 business days of determination such 
event has occurred, and then periodic updates

 Requires periodic disclosure of risk and 
governance matters, including board of directors’ 
cyber expertise

Take-Aways:
- Proposed rule does not permit flexibility for timing of 

disclosure of incident even when law enforcement would 
not support disclosure at that time

- Places a focus on company/board process for identifying 
and analyzing cyber incidents

- Concerns about suggesting boards need a “cyber”           
expert director

Cybersecurity
(Proposed rule)
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 Enhanced Human Capital  
Management Disclosure
─ Likely to require additional quantitative disclosure 

about matters such as workforce demographics, 
turnover data, skills and development training, 
compensation/benefits

 Board Diversity Disclosure
─ May require disclosure about diversity demographics 

of board members (similar to existing Nasdaq 
requirement)

Additional 
Proposed 
Rulemakings on 
the Horizon
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Thank You    
for Attending

Watch out for the follow up email to download the 
presentation slides and other great resources. 

Don’t forget to visit the registration desk to grab your 
CLE/CPE form. Please complete and return to the 
registration desk before you leave the program.
Your certificate of attendance will be emailed to you
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