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Navigating the 2023 Annual Report and Proxy Season

Governance, 
Executive Compensation, 
ESG and SEC Updates
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Benefits of ACC:
 Free CLE, Roundtables, Women’s & 

Professional Development Programs
 Socials, Pop Ups, Special Networking 

Groups, Annual Celebration Event
 Community Outreach, Diversity Initiatives 

& Pro Bono Offerings 
 Leadership and Speaking Opportunities, 

Chicago Lawyer Subscription
 Access to ACC Global Resources, 

including:
– ACC Docket Magazine & Newsstand 

(searchable legal news feed)
– ACC Survey Portal, Resource Library, 

Contracts Portal & Legal Ops Section
– E-Groups and Committees on 

Substantive Practice Areas

Assistant General Counsel 

James Anderson
Board Member, ACC Chicago  

Welcome

Alight Solutions LLC

Welcome
Adam Weinstock
Partner
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Continuing Education
 Don’t forget to visit the registration desk to 

grab your CLE/CPE form

 Please complete and return to the registration 
desk before you leave the program

 Your certificate of attendance will be           
emailed to you

More Governance, Executive Compensation, ESG and SEC Updates 
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 Recent Developments
 10b5-1 Plans/Insider Trading
 Executive Compensation 

Developments Q&A
 Break
 The Road Ahead
 Disclosure Workshop 
 In-house Perspectives

AGENDA

More Governance, Executive Compensation, ESG and SEC Updates 
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Navigating the 2023 Annual Report and Proxy Season

Recent Developments

Beth Diffley
Partner 
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 Letter campaign calling for increased board diversity 
disclosure

 Russell 3000 companies
 13% - exemplary disclosure

─ Diversity information by director
 63% - partial disclosure

─ Aggregated diversity disclosure
 24% - no disclosure

Russell 3000 
Board Diversity 
Disclosure 
Initiative
(November 15)

More Governance, Executive Compensation, ESG and SEC Updates 
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 AT&T settled by paying $6.25 million, and three 
IR executives each paid $25,000

 AT&T missed quarterly revenue estimates for 
two quarters and was concerned about missing 
estimates for a third quarter

 CFO instructed IR team to make calls to “work 
the analysts who still have equipment revenue 
too high” 
─ IR team made about 20 calls to analysts
─ Allegedly disclosed smartphone sales data (equipment data 

and upgrade rates), even though internal documents 
suggested this information was “material”

 Analysts substantially reduced their revenue 
forecasts, leading to consensus revenue just 
below the level AT&T eventually reported

AT&T’s Reg FD 
Settlement
(December 5)

More Governance, Executive Compensation, ESG and SEC Updates 
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 Technically, not much
 Review bylaws for any conflicting language
 Advisable to include language in bylaws 

clarifying impact of shareholder’s failure to 
comply with Rule 14a-19

 Ensure that advance notice provisions are 
adequate/market

 May consider other changes to take more 
defensive stance
– Questions about enforceability 
– Shareholder proposals 

 Add Rule 14a-19 notice deadline for next year 
to this year’s proxy statement

Universal Proxy
What Do We 
Need to Do?

More Governance, Executive Compensation, ESG and SEC Updates 
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SEC issued universal proxy C&DIs
 Company does not include dissident nominees 

on proxy card if it determines shareholder failed 
to comply with advance notice bylaws

 If shareholder initiates litigation to dispute 
exclusion, company must disclose that it 
determined nominations to be invalid and a 
description of the basis for the conclusion and 
potential implications if they were valid (company 
would need to re-solicit)

 Dissidents must use their own proxy card

SEC Universal 
Proxy C&DIs
(December 6)

More Governance, Executive Compensation, ESG and SEC Updates 
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Company Proxy Card

Shareholder Proxy Card

Universal Proxy: 
What Does It 
Look Like?

Governance and Disclosure Updates
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AIMCO Proxy Fight – December 16
 L&B nominated two candidates for three seats
 ISS recommend in favor of one L&B nominee and vote on 

L&B proxy card
 Shareholders elected one L&B nominee and two      

company nominees
Argo Proxy Fight – Withdrawn earlier
 CRM nominated two candidates for seven seats
 ISS and GL recommend for company’s nominees; CRM 

withdrew nominations
Aim ImmunoTech Proxy Fight – Found invalid
 DE courts found dissident did not comply with advance 

notice bylaws

UPC – Early 
Returns

More Governance, Executive Compensation, ESG and SEC Updates 
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 Provides more democratic proxy 
voting mechanism

 May avoid certain unintended consequences 
of prior rules

 Harder for shareholders to get “control” 
of the board

 Likely easier for shareholders to get a couple 
directors elected

 Much easier for shareholders to target campaign 
against certain company nominees, and contests 
will be even more personal

 Will factor into settlement negotiations
 May make proxy contests a more viable tool 

for non-traditional activists

Universal Proxy: 
Who Wins and 
Who Loses?

Governance and Disclosure Updates
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 SEC issued new and revised C&DIs
– Certain adjustments misleading under Reg G –

– Excluding normal cash operating expenses that occur 
repeatedly or occasionally (including at irregular intervals) may 
be misleading; analysis depends on company’s business

– Individually tailored accounting principles (revenue 
recognition) - may be misleading

– Inadequate labelling – may be misleading
– Failure to identify and describe as non-GAAP
– Presenting measures with label that does not reflect actual 

nature of measure

– Greater or equal prominence rules applies to:
– Ratios, charts/graphs, discussion and analysis

 SEC continues to issue many comment letters on non-
GAAP compliance

Non-GAAP 
C&DIs
(December 13)

More Governance, Executive Compensation, ESG and SEC Updates 
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Nasdaq Board 
Diversity Rules:
Amended 
Compliance Dates
(December 14)

More Governance, Executive Compensation, ESG and SEC Updates 

NASDAQ RULE Initial Matrix 1 Diverse 
Director

2 Diverse 
Directors

Nasdaq Global 
Select/Global 
Market

December 31,
2022

December 31, 
2023

December 31, 
2025

Nasdaq Capital 
Market

December 31, 
2026

Boards with 5 or 
fewer directors N/A

Year Two Reminder:
• Matrix must disclose for current year + prior year
• Requirement to disclose prior year is considered 

satisfied if matrix for the prior year is publicly available 
(such as in a filed proxy statement, or if still posted on 
the company’s website)

If Post on Website:
• Can satisfy requirement by submitting URL to 

drivingdiversity@nasdaq.com

17

Compliance Dates
 January 27, 2023 – SEC rule effective
 February 27, 2023 – NYSE/Nasdaq deadline
 November 28, 2023 – Latest possible effective 

date
─ Companies will have 60 days to adopt compliant 

clawback policy
Additional check boxes on Form 10-K
 Effective date uncertain

Form 10-K Cover 
Check Boxes for 
Clawback Rules

More Governance, Executive Compensation, ESG and SEC Updates 
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 SEC charged McDonald’s former CEO and the company 
with disclosure violations

 Both consented without admitting or denying the SEC’s 
findings
– Former CEO

– Cease and desist order from future violations
– Fiver-year prohibition from serving as a public company director
– $400,000 civil penalty

– McDonald’s
– Cease and desist order from future violations
– No financial penalty; received credit for cooperation, including 

clawing back severance 
– Disclosure violation was the failure to disclose use of discretion 

in not treating the termination as “for cause” and the impact on 
severance payable

Recent 
Enforcement 
Action
(January 9)

More Governance, Executive Compensation, ESG and SEC Updates 
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Navigating the 2023 Annual Report and Proxy Season

Insider Trading Arrangements 
and Related Disclosure
Christine Long
Partner

20

 Concerns about market integrity and investor 
confidence
─ 10b5-1 trades viewed as outperforming trading by insiders not 

pursuant to plans
─ Study suggesting public companies disproportionately disclose 

positive news ahead of predetermined trade dates

 Congressional pressure over concerns that 
10b5-1 plans were vehicle for abuse, providing 
windfalls to executives

 Approved by rare 5-0 vote
 Issuer transactions largely exempt and subject 

to further review

Why?

More Governance, Executive Compensation, ESG and SEC Updates 
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Requires Cooling Off Period Before 1st Trade
 Officers and directors – expires later of:

─ 90 days after adoption 
─ Two business days following disclosure of financial 

results in 10-K or 10-Q for the quarter in which the plan 
was adopted

─ And, in no event more than 120 days after adoption

 Persons other than D&Os and issuers:
─ Expires 30 days after adoption

 No cooling off period required for issuers
 No financial hardship exemption
 Applies to certain modifications

─ Change to amount, price or timing (or formula impacting 
the foregoing)

Rule 10b5-1(c) 
Amendments

More Governance, Executive Compensation, ESG and SEC Updates 

Applies to Section 
16 officers
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 Prohibit Overlapping Plans by                                 
All Non-Issuers
 Cannot have multiple plans in place

─ Series of separate contracts with different B-Ds can be 
treated as a single “plan”

─ May have one later-commencing plan under which 
trading not authorized to commence until current plan is 
completed/expired

─ Exemption for plans for sell-to-cover transactions to 
satisfy tax withholding obligations upon vesting

 Limit Single-Trade Plans by All Non-Issuers
 Only one plan designed to effect transaction ina

single trade in any 12-month period
─ Exemption for plans for sell-to-cover upon vesting

Rule 10b5-1(c) 
Amendments

More Governance, Executive Compensation, ESG and SEC Updates 
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D&O Certification – include certification in plan:
 Not aware of MNPI (personal determination)
 Adopting in good faith and not as part of a plan or 

scheme to evade Rule 10b-5
Amended Good Faith Condition
 Must act in good faith “with respect to the contract, 

instruction or plan” (expands good faith requirement 
currently applicable to adopting the plan)
─ Must be “operated” in good faith during life of the plan
─ This is the only new condition that applies to issuers as well

Rule 10b5-1(c) 
Amendments

More Governance, Executive Compensation, ESG and SEC Updates 
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REMEMBER!
 All of the current provisions of Rule 10b5-1(c) 

still apply to be eligible for affirmative defense
 Must not have MNPI when entering into the 

contract, instruction or plan
─ Cannot rely on cooling off period to “cleanse” MNPI

Original Rule 
10b5-1(c)
Still Applies!

More Governance, Executive Compensation, ESG and SEC Updates 
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Rule 10b5-1 and 
Insider Trading
Disclosures

More Governance, Executive Compensation, ESG and SEC Updates 

Material terms do 
not require disclosure 

of “price”
Non-Rule 10b5-1 trading arrangement is an arrangement that does not satisfy all of the 
conditions of Rule 10b5-1, but nonetheless may not violate Rule 10b-5.

Quarterly Disclosure of 
Trading Arrangements*

(Item 408(a))

Annual Disclosure of Insider 
Trading Policies & Procedures

(Item 408(b))

 Any director or Section 16 officer
 Adopts or terminates (includes 

modifications)
 Rule 10b5-1 trading arrangement 

and/or any non-Rule 10b5-1 
trading arrangement

 Describe material terms (in 10-
Q/10-K)
─ Name/title
─ Date of adoption or termination
─ Duration of the arrangement
─ Aggregate number of securities 

to be purchased/sold
Must be iXBRL tagged

 Whether policies/procedures 
adopted and, if not, why not
─ Required in 10-K/proxy
─ Must be iXBRL tagged

 File policy and procedures as 
exhibit to 10-K
─ Consider incorporating 

procedures into policy 

26

 Adds a box to check on Forms 4 and Form 5 if 
reported transaction was intended to satisfy 
Rule 10b5-1(c)

 Requires two business day reporting of                  
gifts on Forms 4

Forms 4 and 5
Disclosures

More Governance, Executive Compensation, ESG and SEC Updates 
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SEC commentary in release states:
“a donor of securities violates Section 10(b) if the donor gifts a 
security of an issuer in fraudulent breach of a duty of trust and 
confidence when the donor was aware of material nonpublic 
information about the security or issuer, and knew or was 
reckless in not knowing that the donee would sell the securities 
prior to the disclosure of such information.”

 Revisit policies on gifting in insider trading 
policy (or absence thereof)

 Particularly relevant to year-end charitable 
gifts/contributions
─ Although, SEC noted 10b5-1(c) is available for a 

bona fide gift

Guidance on 
Gifts

More Governance, Executive Compensation, ESG and SEC Updates 
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New Item 402(x) requires annual disclosure in       
10-K/proxy of policies and practices on timing of 
awards of stock options/SARs in relation to 
disclosure of MNPI
 How board determines when to grant such awards (such 

as on a predetermined schedule)
 Whether (and if so, how) the board/comp committee takes 

MNPI into account when determining timing and terms of 
awards

 Whether company has timed disclosure of MNPI for 
purpose of affecting the value of compensation

Option/SAR 
Grants
Describe 
policies

More Governance, Executive Compensation, ESG and SEC Updates 
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Disclose tabular information if during the last year:
 Options/SARs granted to NEOs
 During period beginning 4 business days before and 

ending 1 business day after
 Filing of 10-K, 10-Q or 8-K announcing MNPI

─ Other than Item 5.02 8-K disclosing material option grant

Disclosure must be iXBRL tagged

Options/SAR 
Grants
Table

More Governance, Executive Compensation, ESG and SEC Updates 
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Key Dates

More Governance, Executive Compensation, ESG and SEC Updates 

February 27, 2023
 10b5-1(c) rule changes effective
 Existing 10b5-1 plans can remain in effect without 

adjusting waiting period (unless otherwise 
modified)

April 1, 2023
 Forms 4 and Form 5 filed after this date

April 1, 2023: 10-Ks, 10-Qs and Proxy 
Statements for periods beginning on or after 
this date (October 1 for SRCs)
 Quarterly disclosure of 10b5-1 plans
 Annual disclosure of insider trading policies and 

procedures
 Annual table regarding option/SAR grants close in 

time to material news

Is this an April 
Fool’s Day Joke?

(Answer: No.)

For 12/31 FYE companies (non-SRC/EGC):
 10-Q for quarter ending 6/30/23
 10-K and proxy for year ending 12/31/23 - ??
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 Amend insider trading policy, and related memos 
and training materials

 Prepare to file insider trading policy
 Inventory existing trading arrangements
 Review any new 10b5-1 plans for compliance with 

new rules
 Monitor dates of option/SAR grants (and/or 

consider policy/practice regarding grant timing)
 Ensure Section 16 filing team is aware of the 

changes to Form 4 and Form 5 (check box for 10b5-
1 plans and gift reporting)

 Notify and educate officers, directors and 
employees of the changes

 Reflect the above in disclosure controls and 
procedures

What Do We 
Need To Do?

More Governance, Executive Compensation, ESG and SEC Updates 

Navigating the 2023 Annual Report and Proxy Season

Executive Compensation 
Q&A
Adam Weinstock and Yana Johnson 

Navigating the 2023 Annual Report and Proxy Season

Break 
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Navigating the 2023 Annual Report and Proxy Season

The Road Ahead
More SEC Initiatives in the Pipeline
Christine Long
Partner

36

The World 
According to the 
SEC: Office Hours 
with Gary Gensler

More Governance, Executive Compensation, ESG and SEC Updates 
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Flurry of SEC 
Rulemaking

TOPIC STATUS KEY DATES

Universal Proxy Final Rule / 
Effective Effective 9/1/22

Pay for Performance Disclosure Final Rule Effective for FYs ending after 12/16/22

Clawback Rules Final Rule
Stock exchanges have until 2/27/23 to issue 
final implementing rules; rules to be effective 
no later than 11/27/23

Rule 10b5-1 and Insider Trading Final Rule Effective 2/27/23; compliance dates 
generally tied to 4/1/23

Climate Change Disclosure Proposed Rule Final rules expected April 2023

Share Repurchases Proposed Rule Final rules expected April 2023

Cybersecurity Risk Disclosure Proposed Rule Final rules expected April 2023

Human Capital Management 
Disclosure Enhancements

Expected 
Rulemaking Proposed rule expected April 2023

Corporate Board Diversity Expected 
Rulemaking Proposed rule expected October 2023

“Expected” dates are based on latest SEC RegFlex agenda, but actual dates are entirely uncertain; 
actual dates frequently vary significantly from expectations

More Governance, Executive Compensation, ESG and SEC Updates 
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The World 
According to the 
SEC: Fact Sheets

More Governance, Executive Compensation, ESG and SEC Updates 

39

Requires companies to make disclosure regarding 
climate change matters, including:
 Risks, strategy, governance and risk 

management
 GHG emissions metrics (Scope 1 and 2, and for 

some Scope 3)
 Targets and transition plans
 Disclosure in financial statements
Take-Aways:
- Highly controversial rulemaking; will likely be challenged 

through litigation
- Consider conducting “gap” analysis to compare current 

state to proposed rules

Climate Change 
Disclosure
(Proposed rule)

More Governance, Executive Compensation, ESG and SEC Updates 
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Requires reporting of share repurchase data on 
new Form SR no later than first business day 
after purchase, and enhances disclosure 
requirements about share repurchase program
Take-Aways:
- May result in speculation about day-to-day decisions by 

issuer in effecting repurchases 
- Why isn’t company buying back shares when price seems low?  

Does it imply that there is some material information?

- Additional compliance requirements and costs
- Additional disclosure unlikely to add much as most 

companies have same reason for repurchasing stock (tax 
efficient way to return capital to shareholders and offset 
dilution, especially when shares are undervalued) 

- Note also the 1% excise tax on repurchases under 
Inflation Reduction Act of 2022

Share 
Repurchases
(Proposed rule)

More Governance, Executive Compensation, ESG and SEC Updates 
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Requires:
 Reporting of material cyber incidents on Form 8-

K within 4 business days of determination such 
event has occurred, and then periodic updates

 Requires periodic disclosure of risk and 
governance matters, including board of directors’ 
cyber expertise

Take-Aways:
- Proposed rule does not permit flexibility for timing of 

disclosure of incident even when law enforcement would 
not support disclosure at that time

- Places a focus on company/board process for identifying 
and analyzing cyber incidents

- Concerns about suggesting boards need a “cyber”           
expert director

Cybersecurity
(Proposed rule)

More Governance, Executive Compensation, ESG and SEC Updates 
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 Enhanced Human Capital  
Management Disclosure
─ Likely to require additional quantitative disclosure 

about matters such as workforce demographics, 
turnover data, skills and development training, 
compensation/benefits

 Board Diversity Disclosure
─ May require disclosure about diversity demographics 

of board members (similar to existing Nasdaq 
requirement)

Additional 
Proposed 
Rulemakings on 
the Horizon

More Governance, Executive Compensation, ESG and SEC Updates 
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Navigating the 2023 Annual Report and Proxy Season

Proxy Disclosure:
Director Disclosure Workshop
Beth Diffley
Partner

44

Director 
Disclosure

More Governance, Executive Compensation, ESG and SEC Updates 

 Easy to read bios (sections/bullets)
 Director photos
 Demographic tables/charts
 Enhance details about committees        

and board leaders
 Cover letter from board or                       

board leadership
 Committee chair quotes
 Video clips

45

Director Bio

More Governance, Executive Compensation, ESG and SEC Updates 

#1
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Director Bio

#2

More Governance, Executive Compensation, ESG and SEC Updates 
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Director Bio
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Director Bio

More Governance, Executive Compensation, ESG and SEC Updates 
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Director Bio

More Governance, Executive Compensation, ESG and SEC Updates 

#5
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Director Bio

More Governance, Executive Compensation, ESG and SEC Updates 

#6
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Highlight ESG
Experience

More Governance, Executive Compensation, ESG and SEC Updates 

SAC1
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Slide 51

SAC1 Graphics team - the paragraph on the right is a blown up version 
of the bottom paragraph on the left - is there a way to 
demonstrate that
Seidel, Amy C., 1/6/2023
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Highlight 
Director Leader 
Responsibilities

More Governance, Executive Compensation, ESG and SEC Updates 
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Meet Our 
Independent 
Lead Director

More Governance, Executive Compensation, ESG and SEC Updates 
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Cover Letter 
from Board 
Leadership

More Governance, Executive Compensation, ESG and SEC Updates 
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Highlight the 
Committees

More Governance, Executive Compensation, ESG and SEC Updates 
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Highlight the 
Committees

More Governance, Executive Compensation, ESG and SEC Updates 
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Show How Hard 
They Work

More Governance, Executive Compensation, ESG and SEC Updates 
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Vote For Me!

More Governance, Executive Compensation, ESG and SEC Updates 
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Draw Attention 
to Highlights

More Governance, Executive Compensation, ESG and SEC Updates 
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Understand           
Our Board 
Refreshment

More Governance, Executive Compensation, ESG and SEC Updates 
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Call Us
…well, maybe  
email us

More Governance, Executive Compensation, ESG and SEC Updates 
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Show the 
Board’s              
Track Record

More Governance, Executive Compensation, ESG and SEC Updates 
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NEOs are  
People Too

More Governance, Executive Compensation, ESG and SEC Updates 
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Navigating the 2023 Annual Report and Proxy Season

Panel Discussion:
In-house Perspectives
Featuring 

Stephanie Miller, US Foods

Irene Song, ITW

65

 Pay Ratio: Need new median employee?
 Section 16: Any late filings?
 Exhibits: Review Description of Capital Stock 

and Registration Statements for Auditors 
Consent

 New Directors: Identify source of candidate
 Equity Plan Proposals: Any plans expiring, 

need more shares, extensions?
 Director Attendance: Check meeting 

attendance to date
 Pay for Performance Disclosure: 

Start preparing for new disclosure…

Proxy Prep: 
Checklist 
of Things 
to do Now!

More Governance, Executive Compensation, ESG and SEC Updates 

Reminders

66

Thank You    
for Attending

Watch out for the follow up email to download the 
presentation slides and other great resources. 

Don’t forget to visit the registration desk to grab your 
CLE/CPE form. Please complete and return to the 
registration desk before you leave the program.
Your certificate of attendance will be emailed to you

More Governance, Executive Compensation, ESG and SEC Updates 
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